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1 Executive Summary

Integrity Pacts were pioneered by Transparency International in the 1990s and are agreements
between a government or government agencies and a company, or group of companies,
participating in public ppcurement processes. Under the agreement, parties commit to refrain from
bribing in any form, and from colluding with competitors. Integrity Pacts generally include an
external monitor to oversee the procurement process with the aim of increasing traespgy
levellingthe playing field, and delivering efficiencies.

The Basel Institute on Governance, in partnership with Blomeyer & Sanz, was commissioned by the
Secretariat of Transparency International (TI) to conduct this Learning Review of Integritg Pact
public procurement and in which TI Chapters (Chapters) have been inviohexintries outside of

the European UnionThis Learning Review aims to identify some of the principal elements of
Integrity Pacts, particularly those that distinguish them ffinoother integrity promoting tools in
public procurement; the performance of these elements; weaknesses of Integrity Pacts; and how to
structure an Integrity Pact (IP) such that they can be more effective in future.

Principal Findings

0 The Learning Review pvisionally finds that the IP brings value as a preventive mechanism

against corruption. As such it raises awareness of concepts and practices of integrity, anti

corruption and good governance for procurement participants and the public.

ThelP does not entribute to significant delays or costs to procurement.

The importance of a proactive, engaged and knowledgeable Monitor is a key component to

AT )060 OOAAAOO8 2AcOIl AO Ai1 OAAO xEOE OOAE

contracting authorities, is essential to promote an environment of trust and thus

effectivenesof the Integrity Pact An individual monitor howevenay belimited in the level

of engagement that they can exercise.

The impact of the monitor depends on various factors: degséeesources available to the

monitor; level of access to the procurement process; willingness of the bidder and

procurement authority to collaborate; tools at the disposal of the monitor to fologrzand

sanctions irregularities. Without one or more tigse factors in place, the monitor is limited

in the level of engagement and therefore the degreewérsightthey canexercise

0 Several weak points terms of howiPshave been appliedvere identified in this Review:
The lack of regular monitoring andvaluation, data collection, baseline assessment and
establishment of key performance indicators (KPIs) has limited the strength of the argument
for using an IP. Similarly, the organizational ®gt and approach to IPs and coordination
with the TI Secretaat has impeded knowledge transfer, sharing of best practices and

O¢ O«
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capacity building among Chapters that have implemented IPs or are interested in beginning
an IP.

The IP as a oneme initiative cannot guarantee sustainability of positive outcomes, either
through the adoption of policies within a procurement agency or the insertion/improvement
of internal anticorruption policies among bidding companies. Most improvements in this
direction have resulted from regular application of more than one IP ovengeloperiod of
time. Having said this, makintPs mandatory by lavihowever can endanger its effectiveness
and run the risk of window dressing. Finding a balance is essential.

The business case for an IP rests primarily in its capacity to promote glaywig field and

in its monitoring capacity to ensure that procurement rules are followed. Further incentives
and evidence for business participation are necessary; this is partly a result of the lack of
data-driven evidence and the need for better engagent with the private sector.

The IP is one of many procurement integrity promoting tools and now competes with digital
communication channels that have revolutionized the way information is shared, as well as
operating in an environment where antorruption and compliance have advanced
considerably. The IP however remains limited by the brevity of the intervention, creating a
lack of longerterm focus, and lack of an overview of the entirety of the procurement
process. Through application of the IP in cent with several tools as discussed in this
Learning Review, the IP remains relevant in a wider context through the complementary
attributes of the IP with these newer approaches.

Main Recommendations

0 Monitoring - The capacity and resources of the monitor must be commensurate with its role

as specifically described in the IP, thus:

o Asrecommended by Tlhe monitor should be involved at least from the start of the
procurement process, and preferably during thesiagm phase of the tender, and
continue through each phase, including contract execution.

0 The monitor should be professionalized and wherever possible consist of more than
one person, with the ability to field appropriate experts when necessary.

0 Topromote ownershipof resultsandindependenceof the monitor, dl bidders and
activities (or the contracting authority should include the costs in the fees levied on
bidders).

o The Monitor(s) should establish regular channels of communication with the parties
to the IP in order tdulfil the terms of their mandate.

0 A clear process for identification, reporting and escalation of potential issues that
arise in the procurement must beithout at the outset of each IP and preferably
included in the agreement.

0 The circumstances under which sanctions can be applied and responsibility for
implementing them must be explicitly described and in sufficient detail including
when information andevidence will be passed on to the appropriate authorities.
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Monitoring should involve greater use of social control mechanisms, open
governance tools, working with sectoral initiatives and other committed
stakeholders.

0 IP Management

(0]

Implementers of IPs siuld engage in rigorous monitoring and evaluation of results

in procurement conducted with an IP. Data collection, KPIs and baseline assessment
should be applied for each IP. Regular evaluation in order to ensure that the IP
remains fit for purpos@nd canbe adjustedwhen necessary

There must be cleamptionsset out in advancéor disassociation from the process
when concerned that its integrity has been compromised too greatly.

Tl Secretariat should take an active role in coordination drssemination of IP
standards and best practice among Chapters. Online knowleslggring platforms,

AT 1T OA1 DOAAOEOEITAO6O & 00i 6 10 1T 0OEAO
implemented.

Chaptersor other entity using the IBhould ensure that procurenm processes
which feature IPs have been subject to a needs assessment, thorough analysis of the
corruption risk profile as well as the legal, political and economic conditions
surrounding the proposed IP. This can serve as a baseline to further meaqaet im

of IPs.

Chaptersor other entity using the IBhould promote training and capacity building

for monitors and IP implementers.

Chaptersor other entity using the IBhould establish a clear communication and
media strategy for IP progress and resulisommit greater efforts towards
engagement of the public, if necessary with support of other civil society partners.
Promotion of the IP should focus less on corruption but expand its approach to a
whole system, procurement efficiency and value maintenapagposition, to better

reflect the evidenced strengths of the IP in these areas

Identify champions and allies in government and the private sector to promote an IP
within the context of a systems approach and potential legislative change, where
necessary.
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2 Introduction

Transparency International (TI) commissioned the Basel Institute on Governance and Blomeyer &
Sanz to conduct this Learning Review of Integrity Pacts (IP) between September and October 2015.

2.1 Purpose and Scope

Building on the findings o&n earlier study conducted by Blomeyer & Sanz in spring 2015 on IP
experiences in European countries, this Learning Review aims to assess the strengths and
weaknesses of the IP as a tool to prevent and detect bribery, compares the IP to other forms of
procurement integrity measures, sets out the lessons learned and how the IP could be improved in
future.

2.2 Integrity Pacts z Background

For the purposes of this Review, IPs are agreements between a government or government agencies
and a company, or group of companies, participating in public procurement processes. Under these
agreements parties commit to refrain from paying, offering,istting or accepting bribes, and from
colluding with competitors during the procurement process, while also agreeing for an external
party to monitor the procurement process.

Transparency International has actively promoted the use of IPs since the 4920®ol to promote
integrity and transparency within public procurement. Since their development, IPs have been used
in a number of countries and involving several Tl National Chapters (Chapters) and other civil society
actors. A number of variants of P have been put into practice or are currently ongoing, indicating
the flexibility of this tool! Other countries and organisations are putting into place what are
TTTETAITTU AATTAA &)1 OACOEOU 0AAOOGB UAO xEOET 00
The lack of centralized information about IPs makes the data collection task more difficult and
hampers understanding the strengths, weaknesses, and determinants of the enabling environment
for the success of an IP and its contribution to the wider procurenagat public sector integrity
environment. Furthermore, as new public procurement integrity tools have emerged in recent years,
evaluation of the IP against these other tools is lacking. Developing a clearer picture of the IP in

1At present, Tl Chapters that have indicated conducting some form of Integrity Pact or introducing it in part, with vargiegslef
commonality and comparability, include Argentina, Austria, Benin (no longer a Chapter), Bulgaria, China, Colombiar Heeadany,
Hungary, India, Indonesia, Italy, Latvia, Mexico, Nepal, Pakistan, Panama, Paraguay, Peru, Rwanda, South Korea, Ugandaiaand Za
2For example the government of Thailand is introducing Integrity Pacts in several pilot projects. The HigiRepoeting Mechanism in
Colombia also requires bidding companies to sign an IP, see further lieleection 6.4.
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relation to these points igssential in order to identify how IPs can be made more effective. This
Learning Review seeks to contribute to this process.

As IPs have been applied in a number of national contexts and industries, a high degree of flexibility
has been necessary in theplementation and content of the IP. Tl has identified four main elements
it deems crucial for implementation

0 Political will of the contracting authority to use the IP to its full extent to reduce corruption;
0 Maximum transparency at every step;

0 Externalindependent monitoring to verify that IP obligations are fulfilled;

0 Multi-stakeholder involvement.

By applying a collaborative approach to aatrruption standards, the IP aims to establish a level
playing field in a contracting process. The role angkleof involvement of the various stakeholders
varies in that civil society organisations (CSO) or monitoring organisations (MOs), often in the form
of a Tl Chapter, andontractingauthorities play an important role in the design and implementation

of the IP. In more concrete terms, CSOs and contracting authorities formally agree on a process for
independent monitoring of a procurement project. In principle, the independent monitoring is done
by the CSO and focuses on the interaction between the procurdraathority and bidders, though

it is not always the case. External monittg can also be conducted by an independent expert(s)
who is selected and/or approved by the Chapter, contracting authorityaMernmentagency. P
bidders have primarily been sudgjt to monitoring activities and not contributing to the design of
the IP.

An understanding of what constitutes success in the context of an IP \arieag the Tl Secretariat,
Chapters and outside stakeholders. The flexible nature of IPs may precludeofme-established
success indicators, with the final decision varying depending on circumstances of the procurement,
the IP and other stakeholders involved. Guiding this Review have primarily been the elements that

ET 4)80 1 DET ET T ichimncud@OEOOOA OOAAAOOh xE

0 Transparent, accountable contracting that was free of corruption;

0 No delays to the process as a result of confusion or lack of transparency;

0 Trust in government and government officials has improved and reputations of all
participants havemproved,;

0 Corruption has been detected, and where occurring eliminated.

Applying each of these elements either cumulatively or discretely to define success for every IP
might be desirable but it is premature. The baseline would need to be agreed befgre an

3See Transparency International, 2013.
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improvements could bédentified; the implementation, circumstances, content, measurement and
evaluation of the IP in question may prevent the empirical observation of success based on these
categories. Nonetheless, these success markers remain relevant throughout this Review, as well as
the concept of sustainability: essentially, do the outcomes of the IP extend beyond a single
procurement? Though this has not been the initial focus of many IPs as implemented in the past, it

is an important element to consider in light of developmentstire conversation on public

DOl AOOATI AT O ET OACOEOU OET AA OEA )0860 ET AADPOEII

2.3 Report structure

This Review is set out as follows: the methodology used to obtain the data for the Learning Review
is described in Chapter 3. Next, Chapter 4 lookthatstructure of the IP and its application across
various countries and conditions. Chapter 5 presents the main findings of the Learning Review,
followed by a comparison of the IP with several other integrity promotion tools in public
procurement processe Conclusions are presented in Chapter 7 and recommendations in Chapter 8.
References can be found imAex 1. Annex Il contains a summary of the European Learning Review,
andAnnex llincludesa selected list of TI Chapter experiences with IPs fromratdbhe world.
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3 Methodology

This section outlines the theory of change guiding this assessment of IPs, followed by the
methodology used for the Learning Review.

3.1 Theory of Change

The figure below presents our views on the theory of change engendered bsnllementation of

an IP. The IP by design bolsters objectives (such as ensuring a level playing field in order to increase
guality procurement and trust in public expenditure) that address the needs of relevant beneficiaries
(citizens, governments and biress). These objectives are to be achieved through specific
interventions requiring resource mobilization (financial resources, expertise) to operate an IP

i AATT OAA ET OEA Ei AcCA AO O).05438Qq8 /1AA OEAO
accompish planned ACTIVITIES. Generally, for an IP this translates to monitoring and
communication activities. Accomplishment of these planned activities should thus deliver the
intended services in public procurement, providing a level of independent contrsystem for

public access to information and betténformed stakeholders (OUTPUTS). Once these outputs
have been achieved, this can result in benefits to the beneficiaries. For example, effective outreach
can support empowered citizens, who through incsed attention on and information to the
procurement process, may submit legitimate concerns, generating a response from the public
authorities. Such a response can result in mitigation measures or concrete sanctions in case of
corruption (OUTCOMES). In thenedium term, the outputs could prevent corruption, hold
stakeholders accountable and make procurement more transparent (INTERMEDIATE OUTCOMES).
In the long term such outcomes could generate expected change, such as increased public trust and
less perceptin of corruption (LONGTERM OUTCOMES), or even institutionalization of lessons
learned from IPs and overall improvement in the public procurement system.
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Figure 1: Theory of Change

CITIZENS : PROCUREMENT AUTHORITIES | | ECONOMIC OPERATORS i CIVIL SOCIETY

NEEDS
NTERENTON

IMPACT STRENGTHEN RULE OF LAWAND BETTER GOVERNANCE

Long term outcomes Decreased perception of corruption Better quality procurement Increased trust in public procurement

mmm Corruption prevented Accountable stakeholders Transparent procurement

Immedlate outcomes Detection, follow-up and corrections of irregularities in public procurement

Independent control of public procurement (Pubdic) access to information on public Better informed stakeholders
procurement

:  Dialogue with bidders J
Pressoutreach and contracting
H authorities

Support to internal Control by the
oversight of conlracting i independent external
authority 3 monitor

Access to procurement Publication of monitoring
documentation reports

IP processes and

activities

Access to specific

Restricted accessto procurement i Knowledge gap

Identified defcits in Accourlabiy nd - Resticted ovrsight proctrement nietion (e.9. only T | =l
TR PR oversight and control of procurement documentation (e.9. only © ol documems such deficit | Procurement | Lackof |
deficit - process (e.g. only for bidder and i s fender documentation  slakeholders and: professionalism .
- intemal oversight) confrecting authority) a4 contract award) i public '

Source: own elaboration

3.2 Learning Review framework

The methodology appliedn this Learning Review builds upon an earlier study conducted by
Blomeyer & Sanz, which focused s inEUcountries. This Review has been adapted according to

the specific requirements set out by the Terms of Reference and timeframe, while follaeng

review framework guidelines based on the TI publicatiotegrity Pacts in Public Procurement
Implementation Guida A O  x Aurbing £@rupfion & ®ublic Procurement: A Practical®Guide
Feedback was also received from experts at Tl Secretamiderlin. Three review criteria were
AOOAATI EOEAA ET OEA O1 AAOOAEET ¢ -AG OEEDS 2ROEBADE
four criteria were then subdivided into nine review questions that guided the development of
indicators to measurg¢he performance of IPs against the overall review criteria. Certain indicators

are useful across questions/areas, differing only in the manner of the assessment, and thus have

been applied for several review questions.

4 See: http://www.transparency.org/whatwedo/publication/integrity_pacts_in_public_procurement an_implementation_guide

5See: http://www.transparency.org/whatwedo/publication/curbing_corruption_in_public_procurement_a_practical_quide

10
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Review Criteria 1: Efficiency, effetiveness and impact

Review guestions:

- Have IPs beereffective in preventing and detecting corruption? What were the main
contributory factors to the result?

- What changes/benefits (including economic and social) iamghct have IPs contributed to?

And why did these changes happen?

- Did IPs make procurement morefficient? And if yes, are there differences in efficiency
gains between the parties to an IP? Have there been cost or time savings associated with
their application™as there been evidence of increased competitiveness in the procurement
process and/or competitive advantages/disadvantages for specific groups?

Indicators

The indicators have been selected to determine the effectivefiedsthe IP in preventing and
detecting corruption. Detected irregularities in the process as manifested through allegations of
misconduct, and the handling of conflicts and complaints in relation to the contracting process are
important here, particularly when looking at how a procuremgmicess with an IP fares in
comparison to procurement without an IP.

To determine the impact of the IP, we referred to effects produced by the IP, directly or indirectly,
intended or unintended, and the conditions under which these took place. For examdjpldPs
contribute to greater visibility in public procurement projects? Did they allow for credible and
legitimate procurement activities by contracting authorities? Factors that indicated such changes
included media coverage, public perception, greafgublic participation in the procurement
process, or an absence of scandals. As an example oft@yngimpact, any reforms or changes in
the contracting process on an organizational and institutional level would indicate a lasting impact
beyond the IPapplied procurement.

Changes to efficiency in public procurement as a result of the IP were assessed by indicators of cost
or price changes in procurement, any changes in the duration of the procurement process, and
whether or not the IP affected competitivexss in the tender process.

Review Criteria 2: Sustainability
Review questions

- Did the benefits of IPs continue, or otherwise lead to folop activities after the project
ended?

6 This relates to the extent to which IP objectives were achieved, or are expected to be
achieved, taking into account their relative importance.

11
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- What were the major factors that influenced the achievement or famhievemen of
sustainability of IP results?

Indicators

Sustainability seeks to determine to what extent the (positive) outcomes arising from the use of an
IP have been upheld following the conclusion of a procurement process, both short and long term.
Assessing itorruption perceptions have changed since the enactment of IPs, whether or not IPs
have become more widespread as a result of initial successes, or the institutionalization of IP
elements and lessons learned, provides some indication as to whether diPnotitcomes have
proven sustainable once the procurement has ended. Similarly, we apply indicators to uncover what
governance, economic, IP content and implementation conditions were in place that may affect the
sustainability of IP outcomes, focusing prmily on the four elements Tl has identified as crucial in
overall IP implementation succesaution is required however when determining sustainability of
IPs as a criterion in their review, as this frequently was not considered in their original design

Review Criteria 3: Flexibility
Review questions

- Do certain systemic contexts have an effect on implementation and outcomes of the
Integrity Pact?
- Are there certain elements of the Integrity Pact and/or specific tender that are necessary or
sufficient inorder to increase chances of success?
Indicators

The diversity of IP examples across the globe speaks to its flexibility, yet also raises the question as
to whether or not there are specific implementing conditions or elements of an IP that promote
greater chances for success. We attempt to answer this question of IP flexibility by assessing
implementation and performance in light of the characteristics and context under which an IP was
carried out.

Review Criteriad: Crosscutting
Review guestions

- Did IPs have any negative effects? Major weaknesses and critiques? How can this be
addressed?
- What is the business case for the IP?

Indicators

7See section 2.2 in the Introduction.

12
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The widespread promotion of the IP by various Chapters has not been without setbacks, as well as
scepticismand rejetion from some stakeholders, hence the inclusion of these questions in this
crosscutting category. This will have ramifications to ensure that future design, monitoring and
evaluation of the IP are maximised, to ensure best chances of success accortfingther criteria
mentioned above, as well as allaying concerns of stakeholders.

3.3 Data collection

The Learning Review applied a mixed methodology of desk research, interviews, surveys and field
visits. This approach was chosen in light of the sparse aadnfented nature of available
information on Integrity Pacts, short time frame accorded to the development of this report, and
wide geographical spread of countries that have enacted IPs. Desk research primarily consisted of
secondary sources, informatiooollected fromthe Tl Secretariatin Berlin, and results from the
earlier Europefocused Learning Review by Blomeyer & Sanz. This was used to establish a starting
premise on the state of IPs worldwide. These resources were supplemented by inteanévisld

visits to develop further insights into IPs in the context of the Learning Review questions, as well as
a survey for selected Chapters.

Desk Research

Primary dcumentation on IPs was collected from ¥$kecretariat andthe National Chapters
Additional documentation was collected from academia and civil society organisations other than Tl
that deal specifically with IPs or similar initiatives on monitoring of public procuremfdsibrelevant
documentation from the European learning review was consulidus desk research established a
preliminary factual basis for answering the review questions, further substantiated with information
derived from the interviewssurveysand case studies. A full list of consulted documents has been
included in Annex |.

Interviews

In total, roughly 40 stakeholders from Chapters, contracting authorities, civil society and private
sector participants were interviewed either fate-face during omsite meetings or via
telephone/Skype. Thisincludes in partindividuals that m@rticipated in the group interview
discussions during the field visits (see below). These discussions were used to gather further
information on actual practices and behaviours in IPs and public procurement. In addition, interviews
allowed for indepth disussions on current expectations of the tool within the TI movement as well
as its role for the future. A variety of stakeholders were contacted in this process in order to establish
a balanced range of perspectives and in an attempt to mitigate bias.

Survey

This Review included one survey that was sent to representatives from 12 Chapters, with the aim of
gathering basic data on their experiences with IPs. Six Chapters completed the survey, with another

13
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Chapter starting but not finishing it. The resultsweabeen used to complement the desk research
and interviews, together with information obtained from surveys undertaken in the previous
European Learning Review and surveys conducted by TI irf2010

Field visits

Two onsite country missions, in India andexico, were carried out for further didepth study of
specific IP projects and experiences. These were selected in coordination with Tl and reflective of
willingness by the Chapters to ho$iThe purpose of the country missions was to learn from the
expeliences of Chapters and further strengthen evidedmesed recommendations, through
discussions with various stakeholders on the ground. Discussions were held in a combination of focus
group meetings as well as individual interviews. The Indiasiten missim coincided with an
international conference held by ththen local Chapter, bringing together practitioners and experts
from around the globe to discuss Indian experiences with IPs. The mission to Mexico focused on
government initiatives that allow for ikependent monitors, secalled Social Witnesses, to
participate in public procurement processes. The local Chapter facilitated meetings with
government representatives, independent monitors, and politicians involved in the implementation
of these initiatives.

34 Methodological limitations

As is frequently the case in corruption research, many methodological challenges can hinder
attempts to measure a counterfactuathe absence of corruptionand subsequently precludes the
establishment of strong evidenebased findings and recommendations. Thus, the findings from the
report should be read and understood in this context. To state that the IP has reduced corruption,
instilled confidence among bidders in the procurement process and kept disruptions to a minimum
remains largely anecdotal, despite at times effusive assertion of these outcomes from several
stakeholders. At the same time, many interviewees, including monitors and contracting authorities,
acknowledged that they lack genuine evidence of direct IP dbaotrons to reducing corruption, in

the immediate context of the project or in public procurement in the long term. An increase in
reported corruption cases following introduction of an IP or similar mechanism could imply that
there is more corruption site its enactment, or conversely that the reporting and detection
mechanisms are effective. Any conclusions derived from the observed phenomena will require
careful interpretation of both quantitative and qualitative data while keeping these caveats firmly
mind. This methodological challenge from eontent perspective is further amplified in the
implementationz namely, many Chapters and contracting authorities have not kept records of
complaints, budgetary figures, and records of monitoring activitidsjg preventing an adequate

8 Chapters surveyed in this unpublished review include Argentina, China, Colombia, Ecuador, Germany, India, Indonesayitaly, L
Mexico, Pakistan, and South Korea.

9 Germany wasnitially selected as a third country for an-site mission however this proved unachievable due to time constraints and
lack of access to relevant stakeholders, and was thus restricted isiteffassessment.
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baseline for comparison. This has in part been due to resource constraints of some Chapters, which
in turn can affect the outcomes of an IP.

Thus, isolating whether positive changes as reflected by the indicators mentioned atzvée

attributed largely or in part to the presence of an IP presents a significant challenge, as reflected in

the literature. The choice of indicators, while linked to theory and practice, cannot claim to be the
definitive list of all potential indicatarin this regard. The robustness and applicability of any findings

for designing or applying IPs in future will be heavily dependent upon the availability of data and

AEI ECAT O OOAAEET C 1T &£ OEA )0380 AAOQE(caAMgReievAT A OF
we have prepared a monitoring and evaluation framework that will support IP implementers in

future to ensure that their engagement and outputs are measurable from the outset. It is our hope

that the framework will assist IP users, inclugithe TI movement, to collect data and counter the

attribution challenge faced when measuring the effect and impact of IP-emtiuption activities.

4EA NOAT EOU AT A AxEsFEAEAT AU T &£ A AT O1T OOUBO DOAI E
Revew, therefore the effects of context on the IP are not directly discussed in every case, though in
certain examples it is touched upon, such as in the German airport IP. The question whether there is

an ideal scenario (for examplaveak public procuremeriaws but where the rule of law still basically
functions), in which an IP is more likely to be effective requires further research.

Finally, the organizational satp and relationships between Tl and its Chapters can present
challenges to the adequateetention and sharing of information on IP experiences and lessons
learned, both among the movement and with external stakeholders. Furthermore, Chapter
participation in this Learning Review was voluntary and not immediately forthconingg to the
particular set up of the TI Movementng participation required coordination through channels at
the Secretariat, extending to the selection of permissible interviewees, questionnaire participants
and questions asked. This created delays at times in the procedsaffected the quality and
diversity of stakeholder participation. On stakeholder diversity, the private sector participants in IPs
displayed considerable reluctance to speak about their involvement in an IP. While this presented a
significant challengethe muted response itself is open to interpretation and has implications for the
findings and recommendations made at the end of this Review.
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4 An overview of IPs globally

Figure 2: Countries with IP experience

Source: own elaboratiof

Hundreds of IPhave been signed since its development in the 1990s, promoted by Chapters across
the globe. As stated earlier, to this day the exact number of chapters, content and implementation
procedures of IPs have not been systematically documented since 2010egdmirit is estimated

that IPs have been conducted in some form in over 20 countries, including: Argentina, Austria, Benin,
Bulgaria, China, Colombia, Ecuador, Germany, Hungary, India, Indonesia, Italy, Latvia, Mexico,
Nepal, Pakistan, Panama, Paraguay, rie Rwanda, South Korea, Uganda and Zambia.
Furthermore, in a 2011 Tl internal review of the state of IPs, interest in the process was expressed by
Chapters in countries as diverse as Kenya, Kyrgyzstan, Mongolia and Romania, among others,

10Template mapwww.presentationmagazine.com

1For the purposes of this Review we have not focused on all of the Chapters witeésns for this include the limited experience of
current stakeholders within the Chapter, incomplete application of several IP obligations, or unavailability of representatnabe
specific Chapter in question to provide further feedback.
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though withoutresulting in concrete IP projects The sectors, formats and legal systems in which
)y 0O EAOA 1T PAOAOGAA EI xAOAO AEODPI AU AT 1T OEAAOAAIT A

This section examines some of the defining characteristics, commonalities and differences in the
approaches undertaken by various Chapters in application of the IP, looking broadly at some of the
abovementioned cases and moredepth at a selected few.

4.1 Economic and governance characteristics of countries that have introduced IPs

Although countries where IPs have been introduced exhibit wide geographic diversity, a few
similarities emerge when looking at governance measurements. The table below provides a
snapshot of various governance indicators for countries at their respective year of IP
implementation. The figures are from the Worldwide Governance Indicators (WGI), with scores
ranging from-2.5 (indicative of weak governance) to 2.5 (good governahtE)e table also includes
GDP per capita figuresat purchasing power parity (PPP) values and using 2007 as a base year
(current dollars} to offer a crosscountry comparison of relative wealth levels of countries using IPs.
Together these indicators foMEA AAOEO &£ O OEEO OAAOQGEI 160 AET Al

Figure 3: Selected List of Countries with Implementation Dates of IPs, Governance Indicators and

GDP per capitd

Colombia | 1999 -0.17 0.05 -0.79 -0.43 9,710.9
Italy 1999 0.77 0.81 0.80 0.72 33,731.2
South

Korea 1999 0.33 0.314 0.73 0.34 27,872.1
Argentina 2000 0.06 0.29 -0.20 -0.34 *
Indonesia | 2000 -0.27 -0.18 -0.75 -0.89 7,040.7
Ecuador 2000 -0.80 -0.527 -0.69 -1.01 8,366.1
Mexico 2001 0.23 0.291 -0.45 -0.24 13,717.5
Pakistan 2001 -0.58 -0.73 -0.95 -0.82 4,054.6
China 2004 0.00 -0.28 -0.43 -0.56 6,807.1
Germany | 2005 1.54 1.50 1.66 1.86 36,735.8

12This Learning Review has not systematically taken stock ofaessvhy Chapters did or did not run IPs for all countries . However,
examples have been identified during the review and have been incorporated in the study, mainly when referring to challémges
design of IPs. Main reasons identified for not runnamglP are lack of financial or human resources, lack of interest from contracting
authorities and/or bidders, and lack of knowledge on procurement.

13The Worldwide Governance Indicators (WGI) combine the views of a large number of enterprise, citizapamndurvey respondents
in industrial and developing countries, compiled from more than 30 individual data sources produced by a variety of stitw®sin
think tanks, NGOs, international organizations, and private sector finmsw.govindicators.org

14The dates used here stem from an earlier attempted internal evaluation of IPs conducted by Tl in 2010, using survey data from
Chapters at the time, coupled with treuthor'sd T x1T AAOE OAOAAOAES
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India

Latvia
Uganda®
Hungary
Bulgaria

El Salvador
Rwanda
Honduras
Romania
Spain

2006
2006
2009
2011
2012
2012
2012
2014
2014
2015

-0.05
0.69
-0.62
0.68
0.14
-0.14
-0.06
-0.78
0.00
1.15

The data confirms that most IPs have been introduced in countries with significant levels of
corruption, as measured by the WGI Control of Corruptf@tores,averaging-0.11. Removing
Germany (score: 1.86) sees this figure doubledt@2. The high corruption level of-iRtroducing

Al 01 OOEAOG EO AZ£OOOEAO OAET £ OAAA YAttording  the GPk 1
countries scoring at or beW fifty on a scale of zero to one hundred are considered to be suffering
OAT AAT EAS
Figure 4shows a sample of country CPI scores between 2001 and 2011, with mogtifalween 30

and 50.

Figure 4: Corruption Perceptions Index scores of countries linked to IPs, various yea02001

-0.24
1.00
-0.15
1.03
0.54
0.32
-0.10

-0.384

0.60
0.78
Sourcewww.govindicators.org World Bank, own elaboration

AT OOODPOETT h

0.19
0.64
-0.42
0.74
-0.64
-0.75
-0.26
-0.97
0.15
0.94

-0.30
0.29
-0.89
0.32
-0.24
-0.39
0.65
-0.79
-0.14
0.53

3,523.0
19,083.7
1,319.3
19,269.6
12,984.9
7,122.3
1,072.1
4,074.3
13,172.0
32,806.7

# 1
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Argentina

Bulgaria

China
Colombia
El Salvador

Germany
Honduras

Hungary

India
Indonesia

Italy
Latvia
Mexico

Malaysia

Peru
Rwanda

Pakistan
South Korea

Uganda
Zambia

m CPI: 2001
= CPI: 2005

CPI: 2008
mCPI: 2011

15Despite the fact that the country did not manage to forrisa the initiation of the Integrity Pact, this list includes Uganda because the

Chapter expressed interest in better understanding what factors might have contributed to this.

16Control of Corruption looks at perceptions of the level whereby public posvexércised for private gain. This includes both petty and

grand corruption, as well as "capture” of the state by elites and private interests.

1"The Corruption Perceptions Index has been published annually since 1995 by Transparency Internationalngi@aduenking
countries their perceived levels of corruption, as determined by expert assessments and opinion surveys. More informétéofooad

at http://www.transparency.org/research/cpi/
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Source: Tl Corruption Perceptions Index

The heightened prevalence of perceived corruption in IP countries is unsurprising for a policy
intervention promoting detection and reduction of corruption, thus its most frequent application
being in such environments. The corruption figures from the indicators suggest however that
while high corruption perception levels are widespread, the IP has not been implemented in
countries that are among the worst performers in terms of perceived corruption. This would imply
some level of public sector integyitas a preequisite before introducing an IP, and thus an
important element for consideration when promoting the tool in other country conte®tates that

are very weak in terms of the rule of law and governance are likely to have such inadequate
procurement systems and regulation that the chances of an IP being effective are reduced, in part
because stakeholders such as the private sector would not be interested in supportingteat 1P
lacks areasonable chance @nforcement.

Similar patterns emerge hen looking at other indicators of governance. The WGI Government
Effectiveness indicator examines perceptions of the quality of public services, civil service, and the
degree of its independence from political pressures, among other elements, all polignidevant

to the procurement process and the application of an IP. The results in the corresponding column in
Figure 3 demonstrate a heterogeneous yet fairly even distribution of scores betviegrand 0.5.

This again suggests that IPs have been aarwgntion for countries that, while not high performing

by governance standards, are also not among the worst perforriers.

Finally, GDP per capita figures confirm that most countries (apart from Germany, $@ailyh Korea
and Spain that have used IPs nde classified as middi@mcome. 2007 pecapita GDP figures (PPP)
from countries that had or would in future introduce IPs had an average GDPBapita of roughly
US$8,700.

Governance and economic indicators can provide insight as to the operatirigpeament in which

an IP operates. The more difficult question is whether or not certain governance and economic
prerequisites influence IP success. Despite the similar range in which countries with IP experience
find themselves on most indicators, theremain at times significant differences in how countries
score comparatively. Perapita GDP figures for example extend from Rwanda (USD$1000) to
Ecuador (USD$8200) to Hungary (USD$19200), to say nothing of the fewirligme OECD
countries that have usedPk. Higher pecapita incomes are positively correlated with stronger
governance and thus together may foster an environment in which IPs are more likely to prove

181 2015 the World Bank began a project entitBehchmarking Public Procuremettich looked at crossountry figures for 10
economies, analysing them in relation to their performance along the public procurement life cycle, and their complaieparithg
mechanisms. The 2016 version covers 77 economies, including some thatrtpemented IPs. As this project expands, the available
information should prove invaluable to stakeholders seeking to understand the public procurement environment in counties bef
designing an IP. See furthéittp://bpp.worldbank.org/
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effective, narrowing the number of countries for which IPs are most suittlet in lookingat IP
results, even countries such as Germany have encountered difficulties in IP implementation and
success, suggesting caution in applying a direct causality between economic and governance
indicators, and IP outcomes. Onesgashould however be treatesiith caution.

Attributing improvements in governance or other perception indicators over time at least in part to
the IP would significantly boost the deployment of IPs, bus islikely very difficult to verify. Even

if governance indicators can been as indirect reflections of what the IP is asserted to contribute
Oih xEEAEh AO TTO0AA 11 PACA wé¢ 1T £ OEA WwoXQ 4)
in public decisiormaking, beyond the individual impact on the contracting procesgtiastion, and
foster(ing) a more hospitable investment climaé® this proves exceedingly difficult to evidence, as
most IPs represent but handfuls of public procurements processes among hundreds of thousands
that a government can conduct over a yeardlackadirect causal link. We will address this further

at the conclusion of this chapter and in Chapter 5.

4.2 Application of the IPz Content and Implementation

Over the years Tl has advocated a number of elements for consideration towards application of the

IP, with three guiding principles for their design: transparency, stakeholder involvement, and
accountability.?* From this, a number of variations have emerged regarding IP content and
implementation. This section examines how individual Tl Chapters hategpreted the concept,

raising the question as to whether or not this has had an effect on outcomes. The figure below offers

A O1 ADPOET O 1T £/ xEAO 4) Ai 1 OEAAOO OEA OOI AA | APS

19Data for two WGIs namely government effectiveness and voice and accountabiligs®E O A AT 01 OOU8O0 PAO AAPEOA
governance score is positively correlated with per capita GDP. Analysis of other governamegdrsliregulatory quality, control of

corruption, political stability, and rule of law and their correlation with per capita GDP, also confirms this positivensigi. The

relationship between governance and economic development varies across thaisatimensions of governance. Government

effectiveness is more closely correlated with per capita GDP than voice and accountability. In fact, government effectigsrtbss

highest correlation with per capita GDP among the six WGIs, and voice and acbiiytsas the lowest. See further:
http://www.imf.org/external/pubs/ft/fandd/2014/06/jha.htm

20 Transparency International, 2013, p. 27.

2'Transparency International, 2013.
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Figure5: Road Map to Integrity Pact Implementah
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4.2.1 Starting Point - IP Initiation

Initiation here means putting forward the proposal for medtiakeholders to join forces in an IP.
Whilst the support of the government, and in particular the contracting authority is importaht

not essentiat if the IPis to have a chance of getting off the ground, it is not the sole preserve of
government to initiate an IP. There are examples of cases where the TI Chapter was the driver behind
IP initiation such as in Colombia, Italy and Indonesia whereas in ArgentidaMexico the
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government and other organisations initiated the IP. A combination of actors was seen in Germany,
India and Pakistar?

A contributing factor often preceding IP initiation has been the emergence of an acute concern for
transparency ananti-corruption, either due to historical evidence that indicated weaknesses in a
procurement process (such as postponement or abandonment of a tender process through legal
proceedings alleging improper behaviour); a change in government priorities to abodrruption

or improve governance (either through recent scandals, new government leadership or both); or a
similar event or situation that brought IPs to the fore as a potential solution. These dynamics have
been identified in various country contexts:

El SalvadarFollowing a 2009 election campaign where transparency and@ntuption issues were
major concerns for both political parties, the incoming government sought to implement its anti
corruption promises. The Ministry of Public Works had longerbesubject to allegations of
irregularities and corrupt practices. Thus, together with civil society (represented by the local
Chapter) and the private sector, the Ministry explored and introduced the use of IPs in a number of
construction projects?®

Germany: When plans were made for the construction of a new Berlin airport in 1995eirhany
approached the airport authorities with the suggestion of using the IP. The offer was initially rejected
by the authorities, with the argument that this would be admission of corruption in the project.
Shortly thereafter several corruption allegations reached the media, culminating in stopping of
construction in 2001. As further allegations arose three years later, the airport authority returned to
TI-Germany andts recommendation of the IP, which was then signed in January 2085efrhany
ultimately ended its relationship with the contracting authorities in March 2015, following a series of
corruption incidents since early 20%3.

South KoreaThe first IP inKorea in 2000 emerged when the Seoul Metropolitan Government
recognized the damage that corrupt practices in the public sector were having. Businesses
complained of being unable to put adbribery principles into practice in an environment of
widespread Iibery and fierce competition. The IP was introduced in 2000 and applied to initially 62
contracts worth US$105 milliof?.

4.2.2 IP Signature and content: Mandatory or voluntary?

One of the first questions that arise is whether signature to the IP by bidderdéheunandatory
IO Oil 61 6Aous &OiTi 4)60 AopAOEAT AA A |1 AT AAOT OU
preferable, with signature occurring at the start of the bidding process. In order to retain a degree of

2|bid.

2 Gainer, 2015.

% https://lwww.transparency.de/20183-24-IntegritaetspaktBE.2603.0.html?&contUid=6031
Transparency International, 2002.
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flexibility, Tl also advises th®dECT ET ¢ 1T £ OEA ) 0 A RwikelyGholldeE AT A
bidder forget to sign, the tender remains valid. Most Chapters that have experience in IPs have
required a mandatory signature:
Figure6: Examples from Tl National Chapters of mandatorysusrvoluntary signature

Argentina Colombia

China El Salvador

Ecuador Paraguay

Germany Peru

India

Indonesia

Italy

Latvia

Mexico

Pakistan

South Korea
The majority of intervieved participants from Tl Chapters and contracting authorities were also
heavily in favour of mandatory signatures. The main reason provided was that this is the most
effective method to ensure that all actors acknowledge and express their intention to playeby
same rules in effect, ensuring the level playing field and also ownership of the IP, which is also
important. A counterexample exposing the challenges posed by voluntary signatures comes from
Peru. Attempts there to introduce an IP in a water suppigject broke down in part due to an
inability to acquire commitment from enough bidders to sign the*1P.
Advocates of voluntary signature however argue in support of this approach by asserting that it
keeps the IP from becoming simply another requirerhéar participation in a tender. Early reports
AOTT #1111 AEA8O A@bAOE AT ASmilar EoArErns)werOexess&fdorikhd A A A

discussions with a minority of contracting authorities and external monitors in India for this Review,
where rearly 100 Public Sector Undertakings (PS@dorm of state owned enterprise) require the
signing of an IP for all tenders above a certain threshold. Another argument for a voluntary signature
preference comes from experiences of stakeholders in El Salvatere, signature to the IP was

EADO OI i1 61 6OAou AOA O1 OEA EiI DI Ai AT OAOOS8 AAOEOAC

get greater buyin from bidding companie$’

26 bid.

2’Transparency International, 2013.
2 Transparency International, 2002.
2 Gainer, 2015.
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Another guestion arises as to whether or not ttantentof the IP should be mandatory, namely, the
content is predetermined and not subject to negotiation with the bidders. Here as well, a mandatory

OANOGEOAI AT O EO POAAAOOAA8 4EEO EO Oi AOT EA DPOI (

botoi 6 OOAE OEAO OEA ACOAAI AT O EO xAOWAsohdcaskd x I
the large number of parties potentially involved in the process would make such negotiations
impractical. Ensuring the level playing field is another argumeot & mandatory content
requirement, due to varying negotiating capacities between bidders. A drawback however to
mandatory content in an IP may be the effect on bidder participation and acceptance of the IP. In
India, for example, discussions between thea@ter and the private sector in a 2012 study suggested
that some companies see IP agreements as-sited, to the detriment of bidder® Private sector
stakeholders at times echoed similar sentiments during the field visit to India conducted during this
Review.

Bidders rarely participate in the design of IP content. Some stakeholders however consider that
including them within the process can increase Bayand encourage them to sign the IP. For
example, Oil and Natural Gas Corporation Limited (ONGQhdifr was the first PSU in the country

to begin using IPs in its procurement activities (2005), and does seek bidder input before finalizing
the IP3!

Signatories

A key requirement for the IP is the signatory parties: the government office (authorityjriguthe

calls for tender, and the bidders. Without this mutual recognition of shared obligations for the
procurement proceedings under an IP, the process becomes essentially a unilateral pledge, stripping
the IP of one of its unique aspects that distingluiit from other forms of procurement integrity
promotion tools, namely its mulistakeholder approach that treats the signatories oniater pares

basis.

4.2.3 The Role of the Tl Chapter

As a representative of civil society and given the pioneering role iof thie development of the IP,
OEA 4) #EADPOAO AAT DI AU Al EIi bl OOATlshake®ledO 1
credentials and connections to the public but also in a leading and active role. Historically Chapters
have served a number of r@eén the process, including:

0 Initiators z This has arisen as a result of the Chapter conducting its own research and risk
analysis and using its network to raise awareness for the IP and then gathering relevant
stakeholders. It can also refer to the govarant contracting authority inviting the Chapter
to act as initiator in order to conduct the necessary research and risk analysis to support the

30Siddiqui, 2015.
3lIndia conference presentation, 48 September 2015.
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buy-in by stakeholders in the early phase of the IP. This will also frequently involveagvoc
work;

Facilitatars - In this capacity the Chapter takes on the role of mediator between the various
parties that have signed the IP, this can involve serving as-laegoeen, or entail a more
pro-active role particularly as part of the oversight responsibilities regardidigerence to

the procurement regulations. As facilitator the Chapter could also be required to be the
neutral spokesperson acting on behalf of the various stakeholders, either for the signatories
themselves, or towards the public, the monitor, donors other stakeholders.
Communication of the outcome of the IPsavell as dvisory and training to stakeholders
could also be among the tasks of the Chapter in a facilitator role;

Lead implementers Implementation of the agreement that constitutes the IP isngrally a
combined undertaking with the contracting authority, however, when the Chapter takes the
role of lead implementer, this will entail a majority of responsibilities falling under its remit.
This can entail preparing the IP plan of implementatitmgistical preparations for meetings
between stakeholders, drafting and/or signing the monitor agreement, implementing the
signature of the IP document itself, and project management tasks;

Monitorsz This primarily involves esuringlP implementation andhat there is no violation

of the IPand thatbidders and contracting authority have fulfilled all obligations; concretely
this can includeexamination of all documents during the bidding process, providing
commentary on tender documents prior to thadt OOOAT AAh DOI OEAET ¢ /EA:
questions, facilitating public hearings or meetings of bidders, site visits, clarifyimgléfed
complaints, regular communication with the authority, suggestions for improvements to the
process;

Investigativerole-4 EEO xEI 1T AA O1 AAROOAEAT ET OEA AT T
However, a Tl Chapter will go beyond monitoring activities and also investigate to ensure
sanctioning of corruptionlt is important to establish the process, steps and escalation
measures, as well as grounds for passing information to legal authorities;

Selectorsof the monitor;

A combination ofseveralof the above

When TI Italy initiated an IP in 2000 this involved an analysis of the IP model amnipstibility
with the Italian legal system, coupled with training and education activities of the signatories to the
IP. A model agreement was drafted and brought to several municipalities to explore interest,
following a positive response several regions and communes now requieati bidders to sign

the IP as a standard requirement for public procurem#nt.

Several examples of Chapters that have served as monitor for an IP can be found in Bulgaria,

Hungary and Latvia. The local Chapter in El Salvador, in addition to facilitatimh early

32T] Internal Review, 2010.
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implementation duties, also began monitoring IPs in 2012, with a local CSO responsible for
monitoring other IPs in the country.

In other countries, the Chapter has played more of an advisory and advocacy role in the IP process.
For example inndia, should a PSU commit to the IP, it then then has the option of entering into a
MoU with the local Chapter. This MoU does not entail monitoring of the procurement process by the
Chapter itself. Instead, Tl India assists the PSU (which in this caseal vkeubnalogous to a
contracting authority) by providing a draft structure of an IP, conducting trainingtakeholders
(Independent External Monitors, PSU Staff) implementation and red flags, and explaining the
process overall. The actual monitoringuisdertaken by Independent External Monitors selected by

the contracting PSUvetted by the Central Vigilance Commissiand unaffiliated with Tl India.

When entering the IP process, it is important that the Chapter ensures that it has the capacity to
perform its designated or chosen role adequately. For example, the Indian experience is very
country-specific on account of the level to which it has been institutionalised and made mandatory
for many tenders. This has resulted in nearly 100 PSUs adoptinfpiF to 95 percent of an

ET AEOEAOAT 035860 DPOT AOOAI AT 68 4EA OEAAO 101 AAO
of the Chapter to engage in the IP monitoring or monitor selection process, thus an advisory and
facilitation role is more readtic, though even here resources may be stretched because these roles
may also be demanding in practice. In Latvia, where IPs have been conducted for- single
procurement projects, the Chapter did engage in monitoring. Yet, it was found that challenges were
faced in ensuring that monitoring always received the requisite time and expertise necessary from
in-house staff, thus a few years into the IP, the Chapter engaged external experts for IP monitoring
as well, in order to provide a stronger technical compuaint the processThe Chapter provided
backstopping for the external monitor, and concentrated instead on communication of the IP to the
public.

Determining the role of the Chapter, as well as other stakeholders in an IP implementation process,
is generdly arranged througtaMoU. This establishes information such as responsibilities of the CSO
and the contracting authority, monitor selection procedure, information disclosure clauses,
necessary steps to be undertaken in case of corruption being detetded| of collaboration, and

any involved fee$?

4.2.4 |P Costs

According to TI, Chapter experience shows that an IP can cost from US$50,000 to US$200,000.
Determining an average cost is hampered by a number of mitigating factansntry, magnitudeof
procurement, complexity); as a broad estimate, IP implementation in an infrastructure project over

%3Transparency International, 2013.
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the course of one year, covering all monitoring and management elements, could be as much as
US$100,006¢

These figures may pose challenges for Chapténsan earlier internal review of IP experiences
conducted by Tl and consulted for this Review, a number of Chapters raised the issue of a lack of
financial resources as a challenge to IP implementatf®n the contrary, in El Salvador (which was

not induded in the earlier report) the IP was preferred as a public procurement integrity mechanism
due to the consideration that, despite the costs, the IP was considered simpler and cheaper than
other mechanisms, such as broader public monitoring mechanighéonetheless, insufficient
funding was deemed as a threat to sustainability, with one of the monitoring organisations
suggesting that future projects include funding lines for monitoring cdéts.

Concerns over costs of IP implementation were not explicitlged in discussions with stakeholders

in India The topic did ariséndirectly however during a focus group discussion witldeperdent
External Monitors (IEMs)As monitoring in India is a volunteer activity, carried out by former civil
servants who areexpected to be subject matter experts in the areas that they monitor, their
engagementadds minimal cost to the IP as a whole. Opinions were divided ashather or not
unpaid monitoring is on the whole beneficial to the IP in achieving its object8eme argued that
volunteering provided a way for esivil servants to give back to sociepnd that monetary
remuneration should play no part in the decision to engage or in the effectiveness of the monitor.
Other IEMs however warned that an unpaid monitorangement could reduce the incentive for
IEMs to take a proactive approach.

425 Clauses

In its 2013 publication on Integrity Pact Implementation, Tl proposes the following elements in the
design of an IP.

o 51TAAOOAEETI ¢ Au OEA AOOEI OEOU
bribes, kickbacks, gifts, facilitation payments, etc., with appropric
administrative, disciplinary, civil or criminal sanctions in case
violation

0 Undertaking by each bidder thatlitas not paid and will not offer o
pay any bribes, kickbacks, facilitation payments, gifts, etc., in or
to obtain or retain a contract; along with the appropria
contractual, administrative civil or criminal sanctions in case
violation

341 bid.

35TI Internal Review, 2010.
36 Gainer, 2015.

371bid.
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0 An undertakhg by each bidder that it has not colluded and will r
collude with other bidders in order to rig or influence the tenc
process in any way

0 An undertaking by each bidder to disclose to the authority and
monitor all payments made, or promised, in caution with
contract in question to anybody (including agents and otf
middlemen). This refers to payments made directly as well
indirectly through family members, etc.

0 The explicit acceptance by each bidder that the -lribery
commitment and the disdsure obligation as well as th
corresponding sanctions, remain in force for the winning bidt
until the contract has been fully executed.

0 The explicit acceptance by each bidder that it will have to prov
the same IP undertakings from all its subcontias and joint
venture partners.

Source: Integrity Pacts in Public Procurement: An Implementation Gl
(Transparency InternationalR013)

In addition to these primary obligations, a number of optional obligations have been suggested by
T138For the bidlers this can include:

O«

O¢ O«

Requirements or requests to have a code of conduct and a compliance programme,
including a whistleblowing mechanism;

Commitment that documents provided are truthful and the acceptance of strict liability for
misrepresentationfraudulent representation or false declarations;

Statement of lack of involvement in conduct forbidden by the IP or any other corruption
related behaviour in a period prior to the bid;

Cap on payments to agents;

%@OAT OET T 1 £ OEA A hé Abligatdids, i.& itaked and AcEidt seQubty O
payments connected to the bidding.

Similarly, other optional obligations for the public authorities can include:

0

O¢ O«

An ethical commitment similar to the IP for all officials directly or indirectly involved with
the contracting process;

A requirement for the authority to make public any contracting information of relevance;
Regular disclosure by authorities involved in the process of their personal assets and family
assets.

38Transparency International, 2013, p.-4Q
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Finally, obligations for both biddersnd authorities that have been included in IPs are:

Ox¢

%@OAT OETT 1T &£ O AAOOAEET ¢O O1 ET AI OAA OEAO
Requirement to report to the monitor all attempts or failed breaches of the IP.

Ox¢

These elements have been broadly z#d in various arrangements, though not all to the same
degree among Chapters. In a 2010 survey provided to 11 Tl Ch¥ptighsexperience in IPs, one
guestion asked respondents to indicate all of the clauses they includgypical IP setup, providing

a selection for respondents to choose from. Out of the nine options, a core set of four clauses were
used by nearly all respondents, as seen in Figure 10:

Figure 7 Integrity Pact Clauses for Bidder2010 Survey

11
10

5
2 2
1 1
H = B =

Not to bribe Nottouse  MNottocollude  Todisclose  Tocollectthe — Advised or Extension of  To refrain from To reportto the
facilitation information same requested to  commitmentsto all otherillegal  monitor any
payments regarding undertaking  have a company other acts gttempted or
payments from allsub- code of conduct  obligations fulfilled
related tothe contractorsand (clearly rejecting breachesof IP
contracting joint venture  bribery) and a
process, partners compliance
including to programme
agents and
other
middlemen

In the expanded survey that was provitieo additional Chapters as part of this Learning Reviéw
Chapters were again asked if IPs in their country included one or more of the following clauses.
Selections from the six Chapters that responded again displayed a similar core set of requirements
used by the majority of chapters:

Figure 8 Integrity Pact Clauses for Bidder2015 Survey

39See footnote 8 above.
40 Threeof the participating countrieg India, Indonesia and Pakistagralso featured in the 2010 survey, joined this time by Chapters
from Honduras, Rwanda and Zambia.
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6
5 5
I I 3
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1 1
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Not to bribe Not to use
facilitation
payments

Not to collude

To disclose To provide the Advised or Extensionof  To refrainfrom To report to the
information sameundertaking requestedto commitmentsto all otherillegal monitor any
regarding fromallsub- have acompany otherobligations acts attempted or
payments related contractorsand code of conduct fulfilled breaches
to thecontracting joint venture (clearly rejecting of IP
process, including partners bribery) and a
to agents and compliance
other middlemen programme

The results would indicate that the main requirements for bidders across all Chapters has been the
commitment not to offer or accept bribes, not to use faciliat payments, not to collude, and (in

the 2010 survey) the requirement to disclose information regarding payments relating to the
contracting process. A similar pattern of core clauses emerges when looking at requirements of the
contracting authorities, with include: not to demand or accept bribes and facilitation payments,
and a requirement to disclose relevant and equal information to all bidders.

Figure 9 Integrity Pact ClausesContracting Authorities
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Not to demand or
accept bribes
payments

Not to demand or
accept facilitation

To disclose relevant and To guarantee protection
equal information to all

To report any
attempted or

To provide public
of restricted information on the
bidders information completed breachesof  contracting process

these clauses

A further clause that has elicited much discussion in the Indian context concerns the extension of

I Al ECAOEI T O Oi

A AEAAET ¢ AT T PATUSBO OOAAT T OOAAOI

IPs to take into consideration. Many company compliancegpams are becoming increasingly
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mature and responsive to the corruption risks faced by their businesses. Further down the value
chain however subcontractors can present a challenge due to less awareness-obranfition
compliance and lack of control fmo the hiring company. In India, it was recognized that nion
compliance with the IP by subcontractors leaves many gaps and potential for impropriety, thus it
was recommended that bidders in an IP apply the same undertakings to theicauipactors. This
recommendation is included in the Standard Operating Procedures of the Central Vigilance
Commission (CVC), the government agbrruption oversight body that publishes
recommendations for IP implementation. In discussions with stakeholders it emerged thed thas
inconsistent application of the clause that bindabcontractorsto the same standards, and that
PSUs and bidders have not always implemented this recommendation. Bidders to the contracting
PSUs expressed difficulties in applying this clause in <aggere they have a large number of
contractors, as well as the challenge in identifying them before the tender yet demanding a
commitment to the IP. As the use of agents and intermediaries decreases in several industries,
corruption risks in the contextfosubcontractors are increasingly gaining attention. Contracting
authorities, Chapters and bidders may want to consider working together to find collaborative and
practical solutions that would permit inclusion and implementation of this clause withifPan |

Answering the question as to whether or not there is a specific clause or combination of clauses for
bidders and contracting authorities that ensures the greatest chance for success of an IP in meeting
its specified objectives poses several challengagain, the lack of rigorous monitoring and
evaluation in the application of IPs over the years, coupled with inconsistent identification of what
defines a successful outcome, hinders clear assignment of causality to a specific clause(s). On the
one hand, Thas suggesting the following as examples of IP success:

0 everything (in the procurement process) having run as planned;

0 visibility, accountability and transparency, with information shared and
communicated with the public as well as active involvement of stakeholders;

0 lack of scandals or conflicts and complaints were minimised and effectively
managed, when arising;

0 obseved reduction in costs or prices compared to the original procurement budget;

0 process improvements and reforms benefiting future projects at organisational and
institutional (legal) levels;

0 successful detection and handling of any forms of corruptieith direct savings and
prevention of damage$!

Attributing these positive outcomes to the IP however, let alone specific clauses, is rarely possible,
which Tl also acknowledges. Discussions with stakeholders in Germany and India often pointed out
that the inclusion or omission of a specific clause was not the deciding factor in the successful

“1Transparency International, 2013, p.85.
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application of an IP, as long as all parties were signatories to it, and it included the principle
requirements forbidding bribery and collusion. As seen in redubts the surveys, most countries
have indeed included these two clauses at a minimum. What did emerge in discussions with
stakeholders as a critical element to the success dPavas the inclusion and activity of the monitor.

4.2.6 The monitor

The monitoringsystem has been consistently championed by Tl as an essential element to the IP. A
good monitor must be independent from the project that is under procurement and the companies
bidding as well as not having any conflicts of interest with the contractiatpearity; the monitor
should also be&knowledgeableabout the procurement process both legally and technically, and
where necessary be able to call on technical advice in relation to the subject matter of the
procurement, be of good reputation, be accountelfor its role, have the capacity falfil its role
properly and in a timely manner and have the commitment to act in what can be a challenging
environment. The monitor should add credibility to the entire process by ensuring that all parties
fulfil their obligations. In addition, the monitoring function can directly bring civil society into the
DOT AOOAIT AT 6 bBOT AA OO h-stakehdidricrddentigls atuErdinfoices &hé publi®i OE
accountability elements of the IP. The main task of the monitdoisee that there is no violation of

the IP by ensuring bidders and the authority uphold their obligations.

Selection and financing of the monitor has varied across Chapters, and largely dependent on the
context of the IP. As mentioned previously, in seimstances the role of monitor is played by the Tl
Chapter itself. Elsewhere, the monitoring of procurement is conducted by an independent expert(s),
selected and/or approved by the Chapter, another CSO, the contracting authority, government
procuring agacies (e.g. Pakistan) or a joint effort. In most cases of external monitoring, financing
has been the responsibility of the Public Authority, as evidenced in Hungary. For Clmapiétored

IPs in Latvia and Bulgaria, some form of donor financing has beeored. In the Indian case,
monitors are expected to perform their duties without monetary recompense, with approval from
the CVC.

Discussions with stakeholders from Chapters and contracting authorities across the globe were
nearly unanimous in praiseff the role that a good monitor can have in the successful functioning of
an IP, and particularly a monitor that takes an empowered approach to their engagement. From the
European Learning Review, experiences in both Bulgaria and Germany note a proggieach in
monitoring the IPs that expanded beyond the formal requirements focusing oncortuption as
positive drivers towards successful IPs. Similar assertions were made by representatives from some
of the stateowned enterprise (PSUs) interviewed india, particularly as many monitors only
operate upon receiving complaints, further distinguishing those who take a more proactive
approach.

In Mexico, the essence of the Social Witness program is the assigning of an independent monitor to
the procurement process. A selection committee assigns, from a pool of experts, a monitor to a
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specific procurement process. The monitor partakes in meetings and has access to a list of
documents predefined by law. Its principal role is to ensure that the procesadsicted according
to the law and to flag those practices that are or can be problematic.

The nature of the monitoring agreement can ajslayan importantrole in thesuccessfulunctioning

of the monitor. This agreement establishes explicitly the rights, duties, terms of engagement and
(where relevant) fees of the monitor(d).can be applid in several different methods, depending on
how the monitoring, accountability channels and division of labour isstmicted*? For example,
when civil societyeither the Chapter or an NGO) takes lead implementation roles, a monitoring
contract or Memorandum of Understanding is signed between the monitor and the civil society
organisation. Should the contracting authority be the principle implementer of the IP, this
agreement will be signed between the authority and the monitor.

From experiences in Germany and Latvia with IPs, critical in this agreement is the process for
potential withdrawal from the IP, of either the monitoincludingthe Chapter, when playing this

role) or of the Chaptein general Withdrawal from the IP by the monitor and/or Chapter makes a
strong statement to the public and other stakeholders as to the overall intygfithe procurement
processClearly outlining the circumstances under which this process tplese and the escalation
procedurescan helptoavoiddd 1 Ei EOAOEI T AO Oi AEOEI O1 AEAOUG
This was the case in Latviahere governance concerrgurrounding the rewarding of a tender
elicited discussion in the Chapter as to potentially withdrawing from theTh®s course of action
howeverwas not undertaken due to lack diis clause aseasoning for withdrawal from arPl TI-
Germanyy O A @ bbkfar& dairyd out withdrawal from # Berlin Airport IRexposedsimilar
challenges The Chapter did not have contract with the contracting authority that outlined rights
and obligations with the monitor reporting directly tahe authority. Following several corruption
allegations and dissatisfaction in the manner in which these allegations were handled by the
contracting authority, the Chapter withdrew from the IRRarning from the experience that clearly
defined informationrights, obligations, and grounds for withdrawal are necessary elemémnts
future IP implementatiorf®

IP without monitors

$AOPEOA OEA DOEIi AAU T &£ OEA 1TTTEOI 080 O1T1 A EI
Chapters, independent monitoring does notaalys feature in IPs practiced to date. In Italy there is

no independent monitoring, as it was anticipated that costs would prove too high for its inclusion. Tl
Italy would occasionally serve in an independent consulting role (at the request of a comgractin
authority), providing the Chapter an opportunity to analyse compliance with rules and laws of the IP
and informing the contracting authority in cases of irregularity. It cannot however put a halt to the

42 Transparency International, 2013
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bidding process? Following a Protocol signed in 200%the Court of Auditors is seen as acting as a
monitor to the IP process by being assigned the duty of checking all expenditures made and the
bidding process linked to the IP. With no extra costs being incurred fowthris, the model was seen

as a more feasible form of monitoring in the Italian IP experience.

The Court of Auditors plays an important, but entirely different role to that of a monitor. The review

is usually retroactive and based on criteria that may netessarily be the same as the functions
exercised by anonitor; its reports may also be confidential and not accessible to the public. Where

a monitor is able to engage proactively in the IP implementation and is otherwise empowered to
investigate and tak remedial action as may be necessary, it can have a decisive effect on the success
of the IP.

IPs in Pakistan have also been conducted since 2004 without the use of a monitor, following the
requirement that IPs become a prerequisite for public procurentemitracts over 10 million rupees.

The fact that IPs are conducted without a monitor is a shift away from earlier IP experiences in the
country. In 2001 the local Chapter served as the monitor in the completion of the Greater Karachi
Water Supply ProjectK-Ill) and had a robust role. In addition to observing compliance with IP
obligations, the monitor prepared evaluation criteria for the shisted selection of consultants,

xAO ET OT1 OAA ET OEA DPOI EAAOG O AAOOuathn critdrin, AndOOD A O
provided advice on the selection procedure. Following institutionalisation of the IP the monitor
function was not included. The institutionalisation of IPs and learnings from it has been praised by
some stakeholders and within the cait of this Review as a reflection of IP sustainability and a
testament to longerterm institutional and professional change that an IP can encourage. This
however must be contingent upon outcomes and implementation mechanisms that have a positive
impact. In discussions with representatives fromHakistan, concerns were raised that the lack of a
iTTEOI O ET OEA AOOOAT O ET OOEOOOEIT Al EOGAA OAOO
effectiveness in uncovering instances of corruption or impropriety

(GDpend versusClosedd monitoring of public procurement

Most stakeholders from Chapters highlight the importance of independent monitors that hold a
specific skill set (e.g. constructive, independent, respectful) and have sufficient professional
experiencge.g. in procurement and/or technical issues). The monitoring can either be conducted by
one person or a team of monitors. Some Chapters however identified challenges when deploying
monitors, due especially to limited resources. There is only so mucloomailtiple monitors carmlo
overthe course of a procurement process. In addition, procurement can be very specialized, further
limiting the pool of experts from which to choose.

44 A comparative analysis of the Integrity Pact: Case Study lItaly (draft), 2010.
45 [bid.
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As a consequence, various Chapters highlighted different tools that caepleyked in order to more
extensively monitor public procurement. A driving factor behind this has been legislative
developments in countries concerning transparency and access to information, but also
technological developments have opened up new avenoesrionitoring procurement, i.e. through

the use of open data. Chapters with IP experience have changed the IP model (Indonesia, Rwanda)
from a @losed monitoring exercise meaning only usinglesignated monitors,to an Gpend

exercise meaning allowing the wider public to perform monitoring activities. It is argued that the

latter allows for wider stakeholder participation. OtheChaptess consider this (Mexico) or have

always opted for the open monitoring function (Slovakidhe Chapers aim to have an open
participation of any citizen to the procurement process. Transparency legislation in countries
ensures a degree of openness of procurement. In combination with open data, anyone could
function as a monitor to scrutinise processess klear that there are differences between the degree

I £ AAARAOO O1 DOl ACOATI AT O TDEBIOADEOLEO ABAOX AATES ATA
iTTEOI OET ¢ APPOT AAE6 AO AAT POAA AU )00 j OOAE A
of both approachesis to hold parties accountable. The premise is that this is best facilitated by
allowing a wide range of participants, and not only a handful of monitors, to ask questions.

4.2.7 Sanctions

TI promotes the inclusion of sanctions within an IP as a mechatiosbe applied against signatory
parties for violation of IP clauses. IP sanctions are complementary and do not supersede those
criminal, civil, disciplinary or administrative sanctions already established by law. When included
within an IP, sanctions slutd be proportionate to the actual breach itself, and should provide a swift
mechanism for the monitor to ensure that the appropriate authorities are informed in cases of
misconduct. Suspicion alone is not recommended for the impositicsaattionshowever suspicion

of impropriety is sufficient to start an investigation or request for clarifications from a monitor or the
authorities.

Examples of sanctions include:

0 Denial or loss of contract

0 Forfeiture of security and performance bonds
0 Liability fordamages to competing bidders

0 Debarment

In the survey provided as part of this Review, five Chapters responded to the question concerning
the type of sanctions that were included within their IPs. The one sanction common to all was

O$AT EATl 1T WAAOCGG 1A #xOAAG ET OEA AEAOO AAIT xqg

Figure D: Sanctions (2015 Survey)

35



BASEL INSTITUTE ON GOVERNANCE

Loss or denial of contract Forfeiture of bid security and Liguidated damages to principal Debarment
performance bonds and competitors

3EIi E1 A0l Uh &£ O OEA woXxd OOO0OOAUR O,1 00 1T 0 $ATEA
responding Chapters:

Figure 1. Sanctions (2010 Survey)
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The question thus emerges, what is the contribution of sanctions in ensuring that an IP runs
efficiently and effectively? Does their mere inclusion, the specific sanctions proposed, the
environment or manner in which they are implemented have any bearinfPooutcomes?

First, despite widespread inclusion of sanctions in many IPs, the actual use of them has been limited.
In addition, in the survey conducted as part of this Learning Review, the majority of responding
Chapters admitted to lacking a specificocess for the activation of sanctions. In the Berlin Airport
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Project, the IP did not include additional mechanisms for conflict resolution or for sanctions, due to
existing mechanisms already established under German law and applicable to the contracting
authority, however it did include sanctions that the authority itself could apply. The process went as
follows: upon suspicion of a breach of the IP, the moniteho does not impose sanctiorsvould

notify management of the contracting authority, whe then responsible for addressing the issue.
Should the response from the authority however not arrive nor in a sufficient time frame, then the
monitor must pass the issue on to the prosecuting authorif&®ne could argue that the lack of
applied sanctios is indicative of the preventative power of the IP. Under this hypothesis, due to the
threat of sanctions in case of a breach, the IP has fostered compliance with the clauses and ensured
a procurement process free of corruption. This argument howevengersuasive without further
feedback from stakeholders and actual perceptions of sanctions specifically in the context of IPs.
The opposite could in fact be the case, whereby a poorly applied IP never has instances of sanctions
due to the IP being copted and no longer fit for purpose.

In discussions with stakeholders, representatives from the contracting authority of an IP in
Hannover, Germany, noted that in the scope of the IP and its application, sanctions remained firmly

in the background, with littlenfluence on the process or its success. This falls in line with findings

from the European IP review. The review highlights that most Tl Chapters focus on the detection
andfollowdD 1T £ OOAA &1 ACO8 ET AEAAOET ¢ pvhere@sinstéad A O1 Al
a constructive approach is commonly adopted to find solutions to problems. This was seen during
y0oO ET , AOOEAR (61 CAOUR AT A " Ol CAOEA8 )1 " O CA
positive incentive rather than a more pitive blacklisting for bidders.

The main reason why TI Chapters opt for a constructive approach is that parties to the IP prioritise
long-terms goals such as a successful procurement project. Second, in the case of many identified
OOAA /[l A Qdadto thefdplizatidni ofshndtions it is difficult to prove illegalities. Oftentimes
the Chapter lacks the means to investigate effectively. Hence, cases are flagged to the IP
stakeholders or in serious cases referred to the relevant authorities. Arédigbn identified during

this review is that Chapters struggle with judging the seriousness of the situation. Implementing an
IP involves significant collaboration with authorities and bidders which could cloud judgements as
to the right approach in grey zone situation. This was the case of Germany and the decision of the
local Chapter to withdraw from the Berlin Airport IP only after yearsafuption allegations The

late decision of the Chapter prompted many questions from journalists. Finally,stretions
mentioned above are very definite. Debarmentloss of contract is final decisiorthat cannot be

taken lightly. It is unclear from this review which criteria are used by stakeholders to come to such a
decision. There are differences betweers Iéh how stakeholders define a serious breach and at the
same time implementatiorof sanctionscan vary. As a consequence various risks are identified. For
example, when in one IP actors apply different criteria for sanctioning than in another IP, it might

46 Transparency International, 2013.
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create an uneven playing field. Also, inconsistent application of sanctioning might fail to address
problems arising from repeat offenders.

'T AgGAAPOEIT1T OF OEA 1 AAE 1T £ APPI EAA OAT AOETTO
sector. Since 2006 the Ministry Blefencehas required that all contracts over a certain value must
include an IP to be signed by the bidders andabetracting authorities. Consequences for a breach

of the IP were seen in 2014, when the Government of India cancelled a helicopter deal worth $753
million previously awarded to the company AgustaWestland (parent company: Finmeccanica) in the
wake of corrption allegations*The Ministry ofDefencehas also employed sanctions including
blacklisting, following allegations of bribery involving six comparffeehe consequences for firms

in these instances can be fagaching, as seen in the Finmeccanica cadwufh several senior
managers have been acquitted of major wrongdoing since the accusations first emerged, the
financial and reputational damage have been such that some commentators point to the impending
name change of Finmeccanica as due in part tordwilts of recent scandals such as in Irfdia.

Whether the examples from the defence sector in India will strengthen the case for wider application
of sanctions in other IP contexts remains to be seen. Arguably sanctions should be effective,
proportionate aad dissuasive. Implementation of IPs however should have clear red flag lists,
dialogue and escalation procedures for tbateria under which investigations are triggered and
subsequently theise of sanctions, in order to give increased credibility afelotifzeness if and when

they must be applied.

4.2.8 Dispute Resolution Mechanisms and Sanctions

Differences between signatory parties surrounding interpretation or implementation of an IP can be
addressed through the use of a dispute resolution mechanism. Eaua&idombia, Indonesia and
Pakistan have undertaken IPs with this feature, with natiomabitration being the primary
mechanism2° The role of the mechanism should be to resolve IP execution disputes, and/or impose
the sanctions as laid out in the IP.

TInotes that dispute resolution mechanisms and sanctions have rarely been activated by Chapters
globally, on the grounds that the IP, having already created conditions for greater integrity in the
procurement process, has effectively limited breaches of tRe This statement is exceedingly
difficult to prove empirically. For example, two of the six respondents to the survey distributed in the

E
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corruption in pulic procurements conducted with an IP. Exigeices with IPs in Latvia shaivat
lack of sanctioning isot becausdhere areno breaches against the IP. In fact, the Chapter identified

47 See:http://www.bbc.com/news/worldasiaindia-25568464.

48 See:http://pib.nic.in/newsite/erelease.aspx?relid=80699

49 See http://www.defensenews.com/story/defense/polidyudget/industry/2015/10/31/whdtnmeccanicastandsgain-and-lose-new-
name/74813152/

50 Transparency International, 2013.
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breaches but decided after internal deliberation to continue workimgtloe project. In Bulgaria, the
Chapter adopted a totally different approach and favoured positive reinforcentemtarding good
behaviour. Sanctioning can thus also be seen as counterproductive by Chapters.

4.2.9 Stakeholder Participation

The multistakeholder characteristics of the IP are one of the main points raised in arguments for its
adoption and a unique element of the IP at its inception. This stakeholder participation manifests
itself not only through the manner in which signatoparties come together to sign shared
commitments of integrity on a project, but also through sharing of information with the beneficiaries
of the projects in question (the public) and their contributions as well. Methods recommended by TI
to achieve thisriclude targeted public hearings or town hall meetings, facilitating discussion with
the community on project impacts, a proactive media presence, and active civil society involvement,
by eitherchannellinginformation to or serving as a representative betpublic®?

Stakeholder participation is an important element in the theory of change that the IP seeks to
support. Theoretically, through effective participation of and outreach towards the public, the IP can
support empowered citizens, who through incisd attention on and information about the
procurement process, may submit legitimate concerns, generating a response from the public
authorities towards improvement of the process. Countries often differ greatly however in the
degree to which civil socigtand citizens in general enjoy freedom of expression and active
participation of the media in policy discourse. If this feedback loop is limited due to a minimal role or
tradition of civil society activity within a country, thisayinfluence the designsuccess and impact

of the IR

From the survey of Tl Chapters conducted for this review, only one of six answered in the affirmative
that it implements some form of town hall/targeted public hearings as part of its IP. The use of
internet and other electraic disclosure mechanisms for IP results were slightly higher, with three of
six employing these strategies. These results mirror findings from the European Learning Review,
whereby IP activities focused mainly on publicity or public education, but lessfon the exchange

of information between the authorities, bidders and citizer?The 2010 survey of IPs revealed that
slightly more thanhalf of the Chapters made use of public hearings, including Argentina, Colombia,
Ecuador, Indonesia, Pakistan and South Korea. In South Korea, public hearings were used at three
OAOEOEAATI 8 OOACAO 1T £ OEA bDOI AA @direjamiinspgedich ©f D1 Al
results of contract execution) and were applied for construction projects at a threshold of US$4.2
million, plan and supervision services of US$833,000, and procurement of US$1&A0EXample

511bid.
52Beke et al., 2015.
53Transparency International, 2002.
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I £ | OCAT OET A8 Ogs@Gekn ih adBudhés Aire& shibwaylojedE scheduled by the City
Government and with monitoring performed by the local Chapttr.

A frequent lament among Chapters has been a lack of media interest in an IP. Coupling this with
infrequent public hearingsmeetings or other stakeholder engagement activities, Chapters may

need to redouble their efforts communication of IP results, activities as well as the benefits in public
procurement transparency and accountability that an IP can support. The establishofeah

effective digital media strategy for example could be one area worth greater focus for Chapters, in
1ECEO T £ 1 Ax OAAETTITCEAO ATA TAAT O 1T &£ AT i1 01 E!

4.2.10 The IP and Law

Perhaps the most distinctive featea concerning how, when and why an IP is implemented is its
O0OAOOO xEOEET OEA A1 O1 60U80 1 AxO AT A OAcCcOl AOGE
receiving direct promotion and recommendation from the government through directives or similar
means? For most countries, the IP has been applied in isolated instances for select public
procurement processes. This has been the case for example in Argentina, Colombia, and Germany,
among others. Elsewhere however, the IP has become a legal requiremenbiit procurement

processes under certain pigefined conditions at various levels of government, as seen in Mexico,

India, Italy, Pakistan and South Korea.

This distinction in approach is an important dividing line in how the IP has been appliedsas it i
significant with regard to the number of IPs implemented in a country. For example, India began
promoting the IP in 2001, and it was first adopted in 2006 by one company, the Oil and Natural Gas
Corporation (ONGC). Following recommendation for its furthese by the Report on Ethics in

1T OAOT ATAA 1T &£ OEA 3AATTA 1 AT ET EOOOAOCEOA 2A A
Commission (CV@) 2007 recommended the IP for all major procurements undertaken by central
PSUs, providing subsequent circulars in 2608 2009 on the topié>As a consequence, nearly 100

PSUs have now adopted IPs as a requirement for their procurement processes, institutionalizing the

IP and seeing it repeated on a large scale. Similar evidence of its spread and institutionalization is

seen in 2008, when IPs became a requirement in defence procurement in India.

In Mexico, the federal government introduced the Social Witness Progiastigo Socialin 2004

after piloting various civil society public procurement monitoring projects ittabmration with the

TI Chapter. Since that time, the Chapter has monitored over 200 public procurement processes. The
legally adopted formula for monitoring stems from the IP model designed by TI but differs in various
ways from examples identified acrosise spectrum. For example, natural and legal persons can
register and be accredited in order to be eligible for monitoring federal procurement processes. A
government selection committee appoints a monitor from a pool of accredited experts to a specific

541bid.
55See:http://cvc.gov.in/008crd013210509.pdf
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procurement project.De factg the monitor cannot choose the process it wishes to monitor. The
contracting authority will include the monitor in the process, provide access to documentation and
meetings, and remunerate the work based on time sheets. Theitbohas an observatory role, but
can comment on procedures and promote good practices. In case the monitor identifies
irregularities, it can take the decision to escalate these to competent authorities. Primarily its role is
to ensure that the procurementrocess is done according to the law. In the end, the monitor drafts
a monitoring report that will be made public.

Contrary to the Indian and Mexican cases, in other countries, such as in most EU countries, IPs are
casebased. The German Chapter of Ads been promoting IPs since 1995, but it has in fact only
conducted four. The Latvian Chapter started an IP in 2006 and only concluded this in 2015.

Either approach ofpromoting the IP & arequirement orpromoting it inisolated procurement
tenders can presentshoth positives and negativesThe inclusion of the IP as a requirement will
ensure that more IPs are undertaken, which, if velplemented and successful in achieving their
stated objectives, will hava better chance fosustainability of positte outcomes beyond a single
tender. More stakeholders will be exposed to the IP, reducing the learning curve for participants.
More case examples within a specific national context will also prayiel@teropportunities to fine

tune and improve the apprazh, developing a repository of knowledge, lessons learned and best
practices. Tl Indidor examplehas produceda number of knowledge products, analysis, as well as
conducted trainings and events in this regadd isregularly in touch with many Hinplementing
organizations>®

More IPs for the sake of more IPs however cannot be the deciding factoaking it mandatory
Without strong oversight, monitoring and evaluatipthe IPas a requirement can ridkecoming a
checkbox exercise and potentially worsa form of window dressing. This would have potentially
long-term negative consequences for the credibility of the Chapter and IPs more generally. Even
with a government that exudes demonstrable political will throyglblic statements supporting the
IP,inclusion of the tool within a broader reform programme, or commitment of resources in support
of the IR an IP that becomes a requirement for all public procurement can still become seen by
signees as another formality in the procurement process, withemttial intention of implementing

the commitments. Halfhearted or poor implementation from the contracting authority, monitor
and/or Chapter would only encourage this view.

An IP applied to ssmall number of tenders can beore selective in the choice ofrgects,
committing resources and attentioto those that could potentiallgxperience the greatest benefits
from increased transparency and accountability tlat|P can providefFurthermore, a wetrun and
successful application of the IP may encouralge tise of the IP more widelyhe abuse of the IP as

56 See:http://integritypact.in/
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window-dressing for a particular showpiece tender remains apparbatyever. The singleproject
IP alsamay have fewer opportunitiefor knowledge transfer and impact beyond the conclusion of
the tender.

4.2.11 Procurement process cycle

IPs can cover the entire or parts of the procurement process cycle. Research points to different risk
areas in each phase of the procurement cycle, from the needs assessment to the bidding phase, up
until the selection of thecontractor and execution of the contract. The European Learning Review
mapped procurement corruption risks and reflected on whether IPs, as arcantiption tool, could
provide added value by addressing these risks. The assessment pointed to hotspéitptiases of
procurement but highlighted specific weaknesses in the -préding phase (e.g. lack of needs
assessment and interference of hidével officials in the decision to procure) as well as the post
bidding phase (e.qg. failure to effectively monitthe performance of the contractor). The European
Learning Review noted the added value of the IP as a tool that potentially covers an entire process,
from start to finish. This, in combination with the muktakeholder approach, provides for a strong
basis to prevent corruption at all levels. This was also confirmed by stakeholders consulted for this
Review. It also noted however that Chapters implement IPs at different stages of the procurement
cycle. First of all, most interviewees confirmed that itlgaan IP stretches from the piieidding to

the postbidding phase. But this does not accord with reality. Chapters do not always have the
opportunity to startan IP inthe pre-bidding phase and onlgtart afterthe decision to procure has
been taken often at the start of the biddingphase In addition,Chaptes do not always include IP
activities for the postbidding phase. fie need for increased financial and technical capacity in order

to monitor contract execution can pose challengis Chapters befoe reaching post-bidding
activities. As a consequence, most IPs focus specifically on the bigidiage. Many stakeholders

from PSUs in India also raised concerns as to the current inadequacy of monitoring conducted during
the contract execution phase.

Being party to the prebidding phase is clearly potentially advantageous for the Chapter: defining
the roles and responsibilities in the IP agreement can contribute to its successful implementation.
Although participation at an early stage does not currertbyrespond to reality for many Chapters,

it might be worth TI considering how to change this so as to ensure early consultation in the IP
process.

The Social Witness Program in Mexico specifically focuses on the bidding process. This however
does not mearthat the monitors do not ask questions about the activities relating to the lpiceling

or postbidding. Feedback from the interviews conducted with stakeholders in Mexico shows that
monitors, apart from looking at compliance with legal procurement rukdsongly focus on asking
authorities and bidders to justify decisions they take. An interesting angle provided by authorities
during an interview was that the questions raised by monitors could break information asymmetries,
both within the institution, lut also between bidders and authorities. For example, the contracting
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authority had always relied on the uncontested expertise of their senior engineers when taking
decisions. Not until the Social Witness asked the senior engineers to justify their inguhel
authorities realise that perhaps they had more options. The Chapter highlighted that despite the
fact that they were not monitoring contract execution, their involvement in the bidding phase could
prevent problems afterwards. To date however themstbeen no concrete followp by the Chapter

to check whether thipreventive mechanism has truhad effect.

4.3 Models of IP

From this discussion of clauses, implementation roles, independent monitors and the relationship of
the Chapter, we can see a few coman threads that bring together the following general models of
IP. Examples are provided in the table that follows.

The Classic

This form of IP includes most of the common clauses, sanctions and requirements of the IP as
envisioned by TI, applied to seted procurements on a oneff basis. Chapters with experience in

this type of IP include Argentina, Bulgaria, Colombia, El Salvador, Germany, Hungary and Latvia,
among others.

The Institutionalised

In these countries, the IP has either become a requirenfi@ntertain procurement processes, thus
OET OOEOOOET T Al EOAASh AT ATT O EAO OAAREOAA OECT E.
- at national, municipal or local levels through legislation, circulars or other policy
recommendations. Examples dhis type of IP can be found in India, Italy, Mexico, Pakistan and

South Korea.
Openrmonitor approach

The open monitoring concept, taking in a wider number of stakeholders to participate in
procurement monitoring, is a newer approach which takes advantage of technological
developments such as the use of open data. Chapters including Indonesia, Rwandeao ldedi
Slovakia have either used or considered this methodology, opening a new frontier in accountability
and inclusion. The approach as mentioned here is referenced in the context of an IP, and requisite
commitments for the bidders and contracting authtyi

No Monitor

As the name implies, these IPs dotruse any form of monitoringeither from the Chapter or an
independent expert. Examples in this category include China, Italy and Pakistan.
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Figure 2: Synopsis of selected IP Structures
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4.4 Context, content, implementation zis there a formula for success?

The diversity of contexts, content and implementation arrangements that the IP has shown over the
years brings us back to the question that has accompanied us throughout this Chapter: are there
certain conditions that are more essential and enabling for the successful implementation of an
Integrity Pact? First, a recap of what success as defined by Tl carPfnean

0 Transparent, accountable contracting, free of corruption;

0 No delays to the process asesult of confusion, lack of transparency;

0 Social, economic and development goals have been achieved or not impaired by
corruption;

0 Trust in government and government officials has improved and reputations of all
participants have improved;

0 Corruption haseen detected, and where occurring, and eliminated.

5"Transparency International, 2013.
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These issues will be examined further in the next chapter in the context of the Learning Review

questions. We conclude this section with a diagram providing an overview of implementati
and condilerations for a Tl Chapter thinking of starting an IP, in light of the experiences hig
in section 4.2.

Figure B: IP Initiation and Implementation Steps
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5 Learning Review Questions and Main
Findings

This chapter presents the main findings frothe review criteria. Each section is subdivided
according to the review criteria and review questions.

5.1 Efficiency, effectiveness and impact

This section will present the main findings concerning efficiency, effectiveness and impact.

1 Learning Review Questio Have IPs been effective in preventing and detecting corruption?
And if so, which forms of corruption? What were the main contributory factors to the result?

/T OEA AAOEO |1 £ AOEOAOEA OOAA 1T OAO OEA andAAOO
detecting corruption, it has been accepted that an absence of irregularities and/or the swift
identification and resolution of irregularities in the procurement process serves as a testament to IP
success. Based on such criteria, this Review canndirooor deny with certainty that overall, the

IP has been effective in the prevention and detection of corruption. Many of the cases of IP
implementation over the years have neither included a thorough monitoring and analysis of IP
activities and outputshor established a baseline for comparison. Nonetheless, this Review can
observe that the IP can have merit and success on account of its preventive attributes, under the
right circumstances.

Attributing irregularities to corruption

Accurate measurement dhe prevention and detection of corruption has not always been the main
focus of Chapters that have implemented IPs. Discussions with stakeholders in India suggested that
many contracting authorities have relied on more subjective approaches, intermitteetback

from vendors, and generally relying on the idea that if no major transgressions had emerged, then
the IP had been successful in its preventive goals. While some stakeholders held firm that this proves
a corruptionfree procurement process, thedk of irregularities and scandals cannot confirm that
corruption did not occur. Monitors who spoke on having monitored successful, corruption free
procurement processes in both India and Germany also admitted that they could never confirm that
something dd not occur outside of their oversight. This also falls in line with interviews conducted
for this Review with stakeholders in other countries, as well as with findings from the European
Learning Review.

Because of the difficulty encountered in actual mdiéication and attribution of irregularities to
corruption, IPs in some instances serve primarily as tools for the improvement of procurement
governance. In several European IPs, this translates into:
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(1) IPs ensuring that procurement is conducted accordimghe law; and
(2) IPs promoting best practices for procurement.

The focusof an IAs on finding a solution to the identified irregularity, mitigation and ensuring that
this does not recur in future. This was also observed in IPs outside Europe. An imiffactan here

is that some IPs are institutionalised, such as in India and Mexico, and so have embodied the function
of ensuring better governance of procurement. This Review finds that IPs can thus have an
educational component for the stakeholders, wigmphasis on corruption prevention and operating

a smooth procurement process.

Non-European Chapters engaged in singdmject IPs also recognised this in their experience. In El
Salvador, monitoring focused on tangible elements of the project, with tHe mME OT 06 O AOOA O«
addressing problems as opposed to potential causes. Not every delay in procurement could be
attributed to corruption, so the monitors assessed elements such as the amount and quality of
information available, number of complaints fled AT A Ol OEi AOAT U OAOOGAA
OUOOAI 6 &£ O OEA -ETEOOOU 1 &£ 0OAI EA 71 OEOh AADAAZ
observations of the Ministry itself. This contributed to preventing serious issues from manifesting
themselves® The high quality experience of five years using IPs was said to have contributed to

AOAAOGET ¢ A 1 Ax OA Oduficeandtrudiior® OOAT OPAOAT AU6 EI

One potential stumbling block towards greater oversight and thus potential uncovering of any
irregularities can be found in the implementation sap. In the case of El Salvador, 31 IPs were
signed over dive-yearperiod with the Ministry of Public Worksith two organizations conducting

the monitoring: the local Chapter and another NGO. There was a concerted effort by the Chapter
to select projects on grounds of public interest, construction costs, or number of affected
stakeholders. Other times the madtored projects were chosen based on Ministry requests. The IP
was thus not a requirement for public contracting but applied in a targeted manner. By comparison,
in India the threshold level at which IPs must be applied amorgpiRpliant PSUs covers 90 85%

I £ A 03580 DbOI AOOAI A1 68 7EOE EOOO Ox1 11T1TEOIO
procurement processes over the course of a year, the time that can be allocated to observation can
vary considerably. The small number of complaints raised peoss not exclude success of the IPs

in preventingirregularities; however, the limited resources of the monitor and large volume of
tenders may suggest that certain tenders are given less attention than others. Abaiskd
prioritization could be a potetmal consideration in concert with increased capacities provided to the
monitor. Several IEMs in India acknowledged taking risk into account in their monitoring duties.

While institutionalisation produces the high number of tenders in the Indian modehitos in
singletender IPs can face similar challenges. Being responsible for a large number of contracts and
signatories in a single large tender can stretch the capacities of a single monitor. In this regard, the

58 Gainer, 2015.
59|pid., p.16.
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monitor of a German IP also used a fisksed approach in selecting contracts for further scrutiny
during an IP.

Preventing irregularities

Where IPs have shown their greatest effectiveness is in the prevention of irregularities before they
may have the chance to surface, such as at thelpdeing phase and through dismissal of firms that

do not sign the IP. For example, the National Mineral Development Corporation, a PSU in India,
provides an example where two bidders referred a case to the IEM, noting that due to the third
AE A A A 08 GubrmitkelIFGrOMl, the third bidders bid should be declared invalid. The monitor
recommended this to the contracting authority and the recommendation was adopted.
Discussions with a private sector representative in Italy also pointed to examplésnsf heing
excluded from tenders due to a refusal to sign the IP. Quantitative tracking and reporting on the
numbers of firms that have been denied participation in procurement due to a refusal to sign or a
violation of the IP could provide further evidenéor IP success in increasing competitiveness in the
bidding process, by either removing naompliant firms from the market and/or pressuring them

to reform. Isolated efforts have been made by some contracting authorities in this regard. For
example, betveen 2012 and 2013 the Commune of Milan excluded 453 bidders, primarily for
violations of the IP*!

Absence of irregularities

Chapters consider that absence of conflicts and complaints related to the contracting process can
also define success of an IPabidition, some Chapters adopt the role of mediator in order to avoid
formal appeal procedures in case of conflict between authorities and bidders. This was seen in the
IPs conducted in Latvia and in Bulgaria. In both cases, the mediation aimed to avaic delthe
procurement process. Such delays were feared to have a negative impact on the public perception
of the procurement project and hence the IP.

1 Learning Review Question: What changes/benefits (including economic and social) and
impact have IPs conbuted to? And why did these changes happen?

IPs have impact on the way procurement is conducted. As a consequence, the outcome of
procurement projects better suits social and economic needs.

Efficient procurement

The Chapter in Mexico monitored numerogpiocurement projects in which the monitors focused on
asking contracting authorities to justify bidding documents and bidders to justify bids. Stakeholders

60 Mishra and Gupta, 2015.
61Szloboda, 2015.
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confirm that by asking these questions they managed to improve procurement quality which had an
impact on the final public goods, works and services.

The Chapter asks contracting authorities, for example, why they decided to procure certain products
with certain specifications. This motivates the contracting authority to trace back decisions taken
and assess whether these suited the needs of the pudslieconomic means at their disposal. A
contracting authority interviewed for this Review confirmed that this way they decided to overturn
decisions taken by their thouse experts. The case did not relate specifically to corruption but
involved engineershat took a decision based on outdated technical knowledge. The questions of
the monitor broke the information cycle within the contracting authority and opened up avenues for
modernization.

In addition, the Chapter asks bidders why they would proposes®mane construction method over
another. According to a higlprofile civil engineer that participated as monitor, the answers received
from bidders allowed the contracting authority to take a more informed decision on the contract
award. It helped the comacting authority to compare answers and compensate for their own lack
of technical knowledge.

Chapters argue that IPs contribute to better procurement and subsequently have economic and
social impact. However, we have not been able to benchmark economgisacial impact of public
procurement with an IP against public procurement without an IP. Data from the interviews as well
as the survey remain inconclusive. The main reason is that in most countries, IPs are sporadically
used which does not provide faufficient data for comparison. In countries where there is
potentially data available, for example in those countries that have IPs institutionalised, there has
been limited focus on evaluating the impact of the IP, let alone comparing this to procurement
without an IP.

Visible and participatory procurement

The European Learning Review found that an important driver behind change as a result of the IP
was the visibility of the IP through media outreach. Limited evidence was found of direct citizen
participation. This Review turns this around and identifies more direct citizen participation. The role
of the media as a driver for change remains important but arguedyf lesselevance. The increased

scene compared to those in Europe. IPs in various countries assessed on the global scene are
considered part of a wider integrity framework (i.e. Indonesia, Rwanda, Honduras). In Mexico, the
Chapter argues thathe IP as a tool is expected to become part efider interactivebody of tools

that aim to reduce corruption. The role of modern technology, i.e. through open data and e
procurement, in combination with access to information and transparency laws creates
opportunities for citizens to play an active role in monitoring public procurement. Arguably, the
iTOA OOOAAEOETTAI Yo 11T AAI 66 | AG OAAT ET , AGOE,
iTTEOI OO0 AT A OEA 1T AAEA QNAAQBOA TARMTGS A 8A Of EORA AT C
world), add to this the direct involvement of citizens through the use of online tools and social audits.
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1 Learning Review Question: Did IPs make procurement more efficient? And if yes, are there
differences inefficiency gains between the parties to an IP? Have there been cost or time
savings associated with their application? Has there been evidence of increased
competitiveness in the procurement process and/or competitive advantages/disadvantages
for specificgroups?

Efficiency gains as represented through savings in time or absence of delays in procurement, cost
savings, or increased competitiveness in procurement remain evidenced only anecdotally.
Systematic measurement or comparisons to baseline figureshas¢ areas are not widespread
among Chapters or among contracting authorities.

Cost efficiency

Isolated global examples are present in the literature. For example, in Italy, IP implementation
through Milan City Council estimates that IPs have led to ggviof up to 30 percent in government
contract expense$? Furthermore, Tl Italy found significant cost reductions in several major highway
construction projects, including the Milan Subway Project ($227 million to $97 millidslperetre),

the Rail Link Roject ($54 million to $26 million pédlometre), and a new airport terminal that saw
construction costs fall from $3.2 billion to $1.3 billfSin another procurement context, the Greater
Karachi Water Supply in Pakistan was accredited with savingsugfly 15 percenof total costs

In India, some PSUs have attempted to quantify gains accrued from the IP. Gas Authority of India
Limited (GAIL), Central Coal Fields Limited (CCL), South Eastern Coalfields Limited (SECL), National
Mineral Development Cqoration (NMDC) Bharat Petroleum Corporation Limited (BPCL) have all
made efforts in this area recentffIn the case of GAIL, for examptbe IEMadvisedmanagement

to re-float the tender in a casevolvingthe procurement of piping following reductions in steel
prices(60-70% of the costs of pipebetween the floating of the tender and the opening of bids.
GAIL found that folbwing the introduction of fresh bids there was a significant reduction infities

offer compared to the initial offr.5°While thelP cannot be accredited for changes in global steel
prices, the advisory capacity of thEEMin this instance did play a role in securing a lower price in
procurement.ONGC, the pioneering company regarding IP adoption in the country, haedaut
analysis of some of its major contracts involving IPs to determine stakeholder satisfaction and
monetary benefits as a result of engagement. What emerged from the analysis was that many of the
accrued savings were a result of the IP offering hiale whereby bidders could raise concerns,
heading off complaints and litigation costs, before continuing the tender process and ultimately
decreasing cost& It should also be underscored that the complaints highlighted by bidders were

6271 Italy report, 2010.
63|bid.

64 Mishra and Gupta, 2012.
55pid.

6 Siddiqui (ed), 2015.
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not specifically bribery and corruption related, but more focused on clarification of criteria, technical
matters and similar concerns. This point echoes findings from othelipydsocurement integrity
mechanisms discussed further in the report (the Construction Sector Transparency Initiative, or
CoST, as well as feedback from stakeholders involved in the High Level Reporting Mechanism, or
HLRM).

The Mexican state@wned companyCFE found that recommendations made by social witnesses led
to efficiency and effectiveness improvements, including a 50 percent increase in the number of
contractors submitting a bid and financial savings, in one instance up to USD 26 million in acspecifi
procurement®’

Time efficiency

This Review finds that implementing an IP does not pose a significant time burden to the
procurement process. This is a common objection raised in the literature as reason for stakeholders

not to sign an IP. From research and discussions with stakeholdessgoes not prove to be the

case. Stakeholders in Germany engaged in the construction of a hospital in Hannover noted that,
apart from an initial adjustment period getting accustomed to the process, in the end there were no
delays caused by the implem#tion of an IP. As an example, the contracting authority was
concurrently involved in a smaller construction projedth no IP(at EUR 50 million compared to the

(AT T1O6A0 ATETEA8O %52 Xnod [ EITEIT DPOE#hMIh AT A
the projects were completed.

When procurement projects involving IPs experience delays, two important points emerge, namely:
while the IP cannot be assigned fault for the existence of delays, at the same time, the inclusion of
an IP is no panace® ensure ortime completion of a procurement project. Experiences in El
Salvador illustrate these points. The two largest projects that included IPs in El Salvador featured
contrasting results, one running on time and free of problems after it had béamd@oned by the
previous government, and another facing significant problems and only 45 percent completed by
the initially scheduled completion dat®.The delay in construction of the latter however could not

be attributed to the IP. Furthermore, the mdois during this project were able to identify issues
that were able to increase media scrutiny on the project, leading the Ministry of Public Works to
terminate the contract and hire a new firm to complete the projétt.

Competitiveness

Increasing competiveness in the tender process is an important outcome sought by transparency
and integrity interventions. While some stakeholders proclaimed that the inclusion of an IP opened
the procurement to new bidders, as mentioned in discussions with a PSU intlridiaas not always

67 See:http://monitoring.transparencyusa.org/flipbook/guide!/
68 Gainer, 2015.
69 |bid.
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evidenced, and there were considerable differences depending upon the sector. For example, as
noted from discussions with stakeholders in Germany and lItaly certain tenders were of such a
specialized nature that the same handful of coampes would take part in the process, with or
without an IP.

5.2 Sustainability

Questions of sustainability in IPs must be assessed with caution, as sustainability of the process and
outcomes has not always been a factor in their design criteria. Nonethdtas$)s moving forward,
sustainability of IP results should be a factor in the design and implementation in order to contribute
more substantially to the entirety of the procurement environment, looking beyond the timeframe

of a single tender.

1 Learning Reiew Question: To what extent did the benefits of IPs continue or lead to other
follow-up activities after the project ended?

This Review question on sustainability relates to ldegn impact of the IP as evidenced by
perception changes, institutionalizain of IPs and/or elements of them, changes arising within the
policies and procedures of stakeholders attributable to the IP, or the uptake of IPs by neighbouring
municipalities, regions or countries. The review shows that, under the right conditions and

AEOAOI OOAT AAOh OEA )080 AATAEEOO AAT A@OAT A AAI
Perception of corruption in public procurement

Previous reviews have noted some examples of IP outcomes producing improvements in perception
indices. The IP was adopted by tBeoul Metropolitan Government in 2000 and implemented by

the Public Procurement Service of Korea. As an example of good practice in assessitgriong

impact and sustainability through stakeholder perception changes, Tl Korea conducted a survey in
2004 that indicated that postadoption of IPs, 91.4 percent of private sector respondents indicated

bi OEOCEOA AEAT CA ET DPOAI EA OAAOI O 1T £ZZEAEA]I 08 AO
of public sector officials seeing a positive attitude chanigethose of their private sector
counterparts’®

A significantly more difficult claim to evidence is any effect of IP outcomes on governance
perceptions and functioning in the years following its introduction. The majority of stakeholders
with whom we sp&e from India and Germany, as well as other Chapters, shared the view that this
is impossible to attribute to the IP, for positive or negative results. In part this is due to most IPs
having been isolated public procurement activities conducted by a catitrg authority. Second,

the long time frame needed in order to evidence impact of policy interventions on changes in results
is not appropriate for most IPs, as few Chapters have repeated and long experience in their

70See:http://www.oecd.org/development/effectiveness/38588964. pdf
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application. Both countries visited fahis studyz India and Mexic@ have been engaging in IPs at
significant levels and for many years, with a clear legal requirement/promotion, thus they do meet
minimum requirements for assessing wider changes to corruption and governance perceptions.
Nonetheless, in both cases the evidence is inconclusive and the time frame may still not be enough
to evidence change that can be attributed to the IP. Establishing the causal mechanism between the
IP and macro level governance changes thus remains unresolved

Adopting IP elements

The adoption of IPs beyond an isolated procurement process and by learning from the experience of
other bodies that have conducted IPs and adopting it within new contexts, the IP and its outcomes
can achieve a certain level of sastability, moving beyond the single tender for which it originally
may have been designed. The Learning Review shows that IP sustainability through this method has
been evidenced in many regions and countries. The aforementioned example of India digpays
phenomenon, but so do several other examples (e.g. Italy). In Mexico, the Ministry of Public Affairs
responded to a study, conducted by the World Bank and the Ammerican Development Bank on

the weaknesses in the Mexican federal procurement systeynseeking initiatives to strengthen
control. The Chapter already worked with IPs and as a result the Ministry approached them to help
in designing the Social Witness Program. Colombia, which has applied IPs on an individual basis,
also saw elements of the IP methodology brought in law when the Colombian national government
enacted Presidential Decree 2170/2002. Elements of the IP tha¢ weorporated into the law
included the following: (a) the amount of undisclosed informatiwas minimized througtpublic
discussion of prévidding and bidding documents; (b) all contracting opportunitidisseminated
openly (c) compulsorycivil society mspection teams; and (d) making it compulsory for officials to
receive and respond to questions on informed groufts.

Institutionalisation of the IP

Another marker of IP sustainability in outcomes lies in the extent to which the process is
institutionalized and enshrined into lawregulation The development of the IP in India offers clear
examples of this phenomenon. In light of the rise in PSUs adopting IPs following the CVCs
endorsement of them in 2007, in 2015 the CVC issued a further order, reconmgeth@t public
sector banks, insurance and financial institutions adopt the IP and begin appointing independent
monitors, due to increasing procurement activiti€deanwhile, current discussions on the new
Public Procurement Bill are considering as toawtevel to include the IP within the bifl.

In South Korea, the State Contract Act was amended in 2012 to include provisions for“tHe IP.

OAEEOOAT 80 AGPAOEAT ARG xEOE )00 EI OEA AAOI U w

Tl Internal Case Study, Colombia, 2010.

72Siddiqui et al, 2015.

73Siddiqui 2015.
74See:http://pcrm.acrc.go.kr:9129/sys/DNAttach.php?id=5621.ef9a4e5a
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Public Procurerant Rules in June 2004 that have taken in elements of the IP, with the IP also being
made mandatory for all bidders. In Mexico, the official state bulletin introduced officially in 2004 to
involvement of social witnesses in procurement on the level offéderal public administration.
Similarly, though the IP is not enshrined within the law, the contracting authority of one German IP
applied in the construction of a hospital stated that they had received requests for information on
the IP process from othrehospitals in Germany and neighbouring Switzerlai@his is a clear
reflection of interest in the achievements made by the IP that could potentially lead to its wider
adoption and thus adding value to further procurement processes.

The institutionalisaton of IPs as a marker of sustainable outcomes is not without caveats, however.
The threat of an IP process being-opted as a form of windovdressing and rubbestamp process
may be greater in cases where IPs are an institutional requirement for a dglwilhbe discussed
further in the section below on the weaknesses of the IP.

1 Learning Review Question: What were the major factors that influenced the achievement or
non-achievement of sustainability of IP results?

For IPs to achieve sustainability ireihoperations and outcomes, a few common elements emerge
from the literature research and discussions with stakeholders.

Political will

The presence (or lack) of political will, on the part of the contracting authorities as well as
governments was recoirfimed as an important element in determining outcomes of IP
interventions. This also holds true for the sustainability of these outcomes.

The experience from El Salvador provides an example of how political will can influence the decision
to enter into anlP and its outcomes. An incomplete highway project had become a symbol of
corruption in the country, with the Ministry of Public Works in particular bearing the brunt of this
opinion. By 2010, an investigation had discovered irregular advances paymed&$1.6 million to

the partnership awarded the construction contract, as well as other acts of impropriety. When the
new government elected in 2009 sought to begin advancement of itseotiuption policies, the IP
became a critical element of its strategwith much of the success attributed to the commitment of

the new leader of the Ministry of Public Worklhe highway in question, one of the largest projects

to use an IP following their introduction, was completed on time and in budget following tliectde

of new contracts for its constructiofi.

The attendance and speaking engagement of the head of the CVC at the IP conference in India in
September 2015 also underscored the presence of political will. Vigorous open debate, acceptance

75Stakeholder discussions, September 2015.
76Gainer, 2015.
"Tbid.
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of critiques tathe approach from stakeholders present as well as an avowed openness to suggestions
for improvement demonstrated commitment on behalf of the government to continuptsgress’®

Conduct of the monitor

A proactive monitor and a strong relationship/high degree of interaction with the contracting
authority can play a pivotal role in seeing IP outcomes beyond their initial duration. In India, some
PSUs have made targeted improvements to certain procurenpmiicies and procedures following
recommendations of the monitor. This has occurred in part due to the structuraligetvhereby
monthly meetings between the monitor and management take place, ensuring regular
communication and opportunities to make posié change where appropriate. The contracting
authority must also be open and contribute to this mutual trust in order for this environment to take
place. At the other end of the spectrum, a lack of meetings and reporting between monitors and the
contracting authority can prohibit a sustainability of outcomes from an IP.

5.3 Flexibility

The flexibility of the IP is part of its attractiveness as a tool. It has been applied across a number of
sectors, legal and political contexts, and for procurements of vargizss. These Learning Review
guestions address the implications of this flexibility in previous outcomes and for future content and
implementation arrangements of IPs.

1 Learning Review Question: Do certain systemic contexts have an effect on implementation
and/or outcomes of the Integrity Pact?

The IP was never intended to be a esigefits-all approach, as seen from the diversity of countries

in which it has been introduced. This being the case, it has shown its resilience and flexibility by
achieving eféctive outcomes in a number of different contextsontexts that differ from economic,

legal and governance perspectives. This is evidenced by an examination of common successes and
challenges that have crossed these divides.

For example, the goals of ascessful IR to ensure the smooth running of a procurement process,
free of corruption- would imply that its introduction should be aimed at countries where
government effectiveness and regulatory quality are poor, and corruption is high. By this iagson

if the government is perceived as efficient in these areas, then there would be less reason for a policy
intervention such as the IP. From the corruption indices examined earlier, there was (with some
exceptions) general similarity in the initial ldgeof corruption perception. On the contrargreater

levels of heterogeneity are evidencedperceptions of regulatory qualitygsseen in the WGI score
below (again with2.5 being the poorest performance, and 2.5 the best).

"8Tl-India Conference in New Delhi, September 2015.

55



BASEL INSTITUTE ON GOVERNANCE

Figure 3: Regulatory Qualit at Year of IP Introduction

Regulatory Quality

Germany
Hungary
Latvia

itahy
Bulgaria
El Salvador
South Korea
Mexice
Argentina
Colombia
Rwanda
Uganda
Indenesia
India
China
Honduras

Ecuador
Pakistan

Source: www.govindicators.org

2AcOi AOT OU NOAT EOGUR PAO OEA 7' )h OOAEI AAOO PAO/
and implement sound policies and regulations that permit and promote private sector
AAOAIT | BAshkéeds the figure above, European countries have scored the best on this index

at the moment of IP inception, with most scoring above or near one, and most other countries below

0 or slightly above. This aligns to a certain degree wighextations- most of the European countries

have undertaken IPs as omdf occurrences, without insertion of the IP or any elements of it into

their own regulatory structure, the exception being Italy, where the IP was made a requirement at

some municipalevels.

In addition an important element of the theory of change that is ascribed to the IP is predicated

upon involvement of the public and an informed citizenry. As we have seen and perhaps consistent

with their initial conditions, three of four theoWwest performers on WGI Voice and Accountability

index either conducted IPs without monitors (China and Pakistan) or did not conduct an IP (Uganda),
xEAOAh AAOPEOA OEA 4) #EAPOAOGO AEEI 000 EIT EI A
fact newver came to pass, due in part to discomfort of the authorities with the idea of an independent
monitor in the procurement proces¥.In Rwanda however, also near the bottom of this highjle a

monitor was included in IPgnplementation of thelP was foundo be challenging due to the costs

of independent monitoring.

www.govindicators.org

80 Stakeholder interview.
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Figure 15: Voice and Accountability at IP introduction
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The flexibility of the IP in adapting to various initigbvernance and economic conditiorfer
implementation and outcomesemains a selling point of the toobtakeholders are advised however

to be cognizant of local conditions and adapt the model accordingly, and if necessary, refrain from
advocating for anP altogetherunless in the context of a wider body of reforms or other measures
are promoted to improve governance and regulatomgchanisns.

1 Learning Review Question: Are there certain elements of the Integrity Pact and/or specific
tender that are necessa or sufficient in order to increase chances of success?

The element of the IP that has been repeatedly mentioned by stakeholders as being most critical to
its success is the inclusion and methodology of the monitor(s). The fact that all stakeholders have
signed on to the document, thus providing the level playing field aspect, has also been stressed as
positive. Specific clauses, the use of sanctions, and dispute resolution mechanisms have been less
decisive in contributing to successful implementationdamutcomes.

7EAT O1 AAROOAT OET ¢ OEA T1TTEOQOI 080 OIT A EI xAOAON
a sufficient condition for IP success. The implementation arrangements, background and expertise,
and level of proactivity across many domainkthe IP process are important factors that can

ET ACAAOA OEA 11T1TEOI 080 AEAT AAO O1T AT 1T OOEAOOA Ol

In India, monitors that were recognized as providing the greatest value to IP implementation and
outcomes were those thatook a proactive approach, as opposed to a reactive approach when
observing irregularities or areas of concern. Close, regudatacts with the management within a
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PSU as well as regular communication to the bidders wase characteristics of more effective
monitoring.

From the European Learning Review, the constructive and practical nature of monitors was
mentioned in Germany, Hungary, Latvia and Bulgaria. The role of the monitor in effect was meant
to build bridges beveen stakeholders, especially in cases of conflict. The fact that the monitors
went beyond anticorruption and transparency to ensuring the procurement complied with good
governance was also lauded by contracting authorities and other stakeholders. Ima@gy
monitors for the Hannover and Bremen IPs were perceived to have gone beyond their task to
monitor corruption and provided broader management advice. This was attributed to commitment
to the project, but also good personal relations between the monitnd the stakeholders
involved®!

Limits to IP flexibility

The flexibility of the IP is not without its limits. When it comes to the complexity of the procurement
process, as evidenced by the number of contracts, number of companies involved, sectoral
specifications or monetary size of the procurement, these factors can play a role in effective
functioning of the IP. Experiences from-Gkermany highlight this, with different results, in both
Hannover and Berlin. The IP governing the building of a hospitelannover in 2010 was at a cost

of roughly EUR 180 million. Discussions with stakeholders in this experience agreed that a project at
this size was manageable under the implementation arrangements and resources provided. On the
contrary, the original bdget for the Berlin Airport project was 2.4 billi@uros more than ten times

the procurement costs of the Hannover project. Several stakeholders involved in IPs in Germany and
interviewed in the context of this Learning Review expressed concern in himdiat this may have

been beyond the monitoring and controlling capacities required in order to perform these duties
sufficiently, with consequences that in the end@érmany withdrew from the IP2 Though the size

of the procurement was not directy hiaA A ET BHBOAT EA OOAOAI AT 6O AO
decision to step back, the complexity of the project may have played a role in making it more difficult
to identify irregularities. That being said, discussions with stakeholders familiar with theepsoc
noted that the IP was running successfully and free of major problems, up until changes in personnel
following the postponement of the opening in 2012. Following the entry of new management, many
changes were announced unilaterally and lacking tranepay.® Adjusting monitoring
arrangements to the size of the project, along with a clear escalation procedure and consequential
application in cases where sanctions are appropriate, must be considered when designing an IP.

81Beke et al, 2015.
82https://www.transparency.de/index.php?id=1434&tx_ttnews|tt news]=23173&cHash=a197dcd0885f585bd6cd71ad9d9f99fbv622%20
h

83 Stakeholder discussions.
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5.4 Crosscutting

The final tworeview questions incorporate issues that are of relevance to all of the Learning Review
guestions, with particularly important implications for carrying the IP forward and building upon the
achievements realised thus far.

1 Learning Review Question: Did IRave any negative effects (i.e. on specific stakeholders)?
Major weaknesses and critiques? How can this be addressed?

The IP is neither the perfect nor the only tool for ensuring integrity, transparency and accountability
in public procurement processes. Has been subject to criticism over its-§8ar history and, as
highlighted through this report, must address several weaknesses in order to improve its potential
for adding value to procurement processes in the next 20 years and beyond.

Window dressing

An often raised concern regarding IPs is the danger that the process can be subject to abuse as
window-dressing. When the IP is just another piece of paper to sign in the procurement process, with
little attention paid to actual implementation, it runs thésk of becoming irrelevant. Evidence for

this emerges in Indonesia, where Tl programme managers noted that some public authorities were
only employing IPs in order to cover up previous corrupt behavibtlinis was repeated at the 2010
International AntiCorruption Conference (IAQ%° by the thenhead of the Chapter, stating that,
despite a decree from the Gernment equiring the use ofvhat was nominally called an IR public
procurement, most of the signinggasmerely ceremonial in nature, with littlenithe way of actual
monitoring and enforcement®

This and the following examples bring us closer to understanding some of the mechanics
surrounding how and why an IP may be subject to alleged windmgsing, and hopefully develop
solutions in order to asid this phenomenon. Namely, the threat can arise due to tension between

the potential benefitsof IP institutionalization- through ensuring a greater number of required

tenders and thus beneficiaries, adding to sustainability of outcomasd the potential forabuse

whereby the IP becomes another required document to sign, bereft of true impléatien. In a

2012 assessment of the iPPSUsn India, the concern of windowressing echoed throughout the
responses of several PSUs. The Chief Vigilance Officer of Coal India Limited, for example, writes that
OEA )0 EO OOOAAOAA MO GEGOEOA RAITIT AEGS el 101 AMH AATOCA 1
AOET CET C 11T OK4Y0OAT DPADAT AUBDBAT OAOU ET OEA OADIT
ATA ETOAT O T &£ AAOOAET 0350h OOADKRER® G OEA )

84 See:http://www.thejakartapost.com/news/2009/01/27/tii039stegrity-pact-facesboth-acceptanceand-resistance.html
85 Seehttp://iacconference.org/documents/ws47AleksandrShkolnikov LR.pdf

86 |bid.

8”Mishra and Gupta, 2012, p.55.

88 1bid, p. 61.
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were again taken up by stakeholders during the site visit to India as part of this Review, both openly
during the conference and in side conversations.

India is not alone in this regard among countries that have made steps towards institutionalization

of IPs. Discussions with a stakeholder in Italy raised concern of the IP being just another document
among the many that are required in several Italian municipal level public procurement processes.
Similar issues were brought up in talks witle Chapterin Pakistan as part of this Review, noting

OEAO OET AA OEA "1 OGAOT 1 AT 060 ET AT OPT OAQGEITT 1T &£ O
instituted without a monitor and very little oversight in the implementation.

In Mexico, the Social Withess Progmais challenged by the risk of windeslressing. The
government has a pool of monitors to their disposal that are selected per procurement project by a
selection committee. The Chapter and other n@hmonitors interviewed for this Review voiced that
the gquality of monitors differs and that the selection process for monitors is not too transparent. The
Chapter confirmed that this generates risks of windalessing. In fact, the Chapter can only
guarantee their own quality standards as a monitor but haslittbntrol over other actors working

as social witnesses to procurement.

A few shared characteristics of these IP experiences can be identified: the weak role of the monitor,

or total lack thereof in some instances. In the 2012 assessment of Indian IPstatkeholder

AOGOT AEAOAA xEOE OEA AT Al 035 AOOAOOAA OEAO OEA
AT A OEAO OEA ) %- Oi 600 EAOA A AAAECOI OT A 1T &£ xI
has not been the cas®. Tellingly, IEM feedbdc included a request for secretarial assistance,
implying a lack of resources thlfil the role of monitor. Finally, a lack of will on the part of
management and even the Ministry of Mines is observed by the CVO, alluding to the need for
political will ard leadership in order to assure proper implementation. When the role of the monitor

is performed poorly, the situation is tantamount to one where there is no monitortoring the

situation for the majority of IPs implemented in Italy and Pakistan.

IPs that have been incorporated into law and requirements for public procurement are not the only
types that are subject to allegations of windedvessing, however the routine nature of
incorporating the IP into such settings heightens the risk. Nonethelessalfdypes of IPs, careful
attention to implementation arrangements, in order to ensure a prominent monitoring role and the
inclusion of civil society, as well as establishing the requisite political will, can go far towards
protecting IP from being abuseds windowdressing.

Red Tape

Concerns from stakeholders that the IP adds too much red tape and additional costs to procurement
proved to be unfounded from the evidence. Another common concern from some bidders is that the

8 Mishra and Gupta, 2012.
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IP is superfluous, with its cladsd OEAO AOA Al OAAAU AT OAOAA AEOQOEAC
or the law. This is particularly the case among those with significant international exposure or with,

in their views, an adequate anliribery compliance programme. One such comment waseived

during the India field visit, where a stakeholder from the private sector noted that the US Foreign
Corrupt Practices Act (FCPA) has been accomplishing the goals of the IP siné&THg argument

IS unconvincing however, and almost has the oppe effect, as the growth in FCPA enforcement

action in the past decade shows few signs of slowing d&Wie final Review question will address

in further detail, how the business case for activities promoting integrity and transparency in public
procurement processes has grown stronger than ever.

1 Learning Review Question: What is the business case for the IP?

The private sector has increasingly been recognized as an integral partner in the fight against
corruption. As we have seen, the IP, even vhithly proactive monitoring and applied in the context

of a highly developed legal and regulatory environment, can never exclude the possibility of corrupt
practices. Active participation and adherence to aotirruption principles from the private secte
therefore essential for effectively combating corruption.

Private sector concerns

In the course of this Review, private sector participation either through interviews or focus group
discussiongemained limited. From conversations with other stakeholslesome companies that

had previously took part in IPs sought to avoid any discussions or related activities in the context of
this Review, out of fear of linking their company to corruption. In the few discussions with bidders,
one comment raised in oppd#n to their signing of an Integrity Pact centred on the fact that the

I TAAT 1T Ax AT A OEA Ailcorbplidn ddnPliancexprogrdimimésfaadl cddes oA T OE
conduct already address many of the issues raised by the IP. In the Indian case, cohoeins a
government red tape and bureaucracy have also been floated as obstacles to greater private sector
acceptance of the I®2In Mexico, the private sector acknowledges the addedue of IP to level the
playing field but only if adopted by all competitori would appear that the private sector still do

not comprehend how the IP differs from an internal compliance management system and that it can
support the creation of a level playing field, thus enhancing an internal programme and giving it
wider effed in the market place.

One of the clearest concerns of the private sector prior to engagement is value for money, which
proponents of the IP, through the lack of monitoring and evaluation that has been a topic throughout
this Review, have failed to adequedy quantify and present fully. As evaluation gains traction among
Chapters and contracting authorities however, these quantifiable gains of the IP should be presented

% Presentation at Tl India Conference, September 2015.
91 See:http://www.fcpablog.com/blog/2014/12/23/withlstom-three-french-companies-are-now-in-the-fcpa-top-t.html .
92 Sjiddiqui (ed), 2015.
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in a fashion that is clear, understandable, and speaks the language of business. drlispossible

once IP implementers put a greater primacy on the collection and retention of data, analysis of
results and presentation in a way that showsatoompany thequantifiable gains from participation

in an IP. Collecting data on input pricesgoods, for example, budgets and other elements within
the process could then be quantifiably established and compared on a regular basis to tenders
conducted without IPs, comblling for the requisite factors that can influence prices in the tendter,
order toisolate the added value from an IP.

'TT OEAO AgAi PI A T &£ xEAOA O1 AACEBendbrivkiag PAROE OE O
Procuremenproject. It assesses public procurement systems in 77 economies, with a focus on the
private sector. Oly in its second year of activity, it may help provide additional data which, together

with the collection of data from procurements with and without and IP, can quantify claims that the

IP saves money and time due to reduced litigation, to name one exarplrrently data is available

for the following countries that are all either previously, currently or contemplating IP
implementation: Argentina, Colombia, Ecuador, Honduras, Hungary, Italy, Mexico, Peru and South
Korea. Until data collection, monitoringnd evaluation becomes a constant item on the agenda, IP
implementers will struggle to convince some companies of the merits of the business case.

Despite these concerns, this Review argues that there is a business case for the IP. As a variant of
anti-corruption mechanisms and a form of argorruption Collective Action in particular, there is a

strong case for companies to engage in activities beyond focusing solely on their own internal

AT i b1l EAT AR DOl COAi Oh AT A ET OO0AADAe OREEADBOAEAD
stakeholder approach can providk.EA 5+ - ET EOOOU 1| £ * OOOEAAS8 O ' OE,
i AEAO Agbpl EAEO OAEAOAT AA1I ADACEBOI EEOC0O AEIOCABDBAAY
and external communication & OEA AT i1 EOI AT O Ol UAOT O11 AOA
AAIT1 OOOAQETTO 1T &£ OEEO AT I TEOI AT O AAT ETAI OAA
Collective Action against bribed?!  OT 1 A AEOI 60 O00O0I 1T ¢ ET OAOT Al Al
in an environment where competitors may behave with less scrupulousness.

Level playing field

As seen in this Review, the majority of countries where IPs have been implemented are those with
significant corruption risks. The figure below highlights this skl the importance of a level playing

field, by way of data from the World Bank Enterprise Survey, which queries businesses on their
experiences in different countries across several topics, including corruption. Even with a highly
sophisticated and advared level of internal controls, a firm remains at a great disadvantage in a

region where nearly 50 percent of firms expect to give gifts in order to receive a government
contract,asinSouthAsicEl x | AT U T &£ 11T A80 Ai i PAOGEOTI OO xEI 1

9% See: https://www.justice.gov.uk/downloads/legislation/bribeagt-2010guidance.pdf
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Figurel6: Bribery prevalence by region
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This is where an IP, by providing assurances of integrity, effective monitoring and consequences for
Ei POl POEAOUR AAT AT 71 OOEAOOA O1 Atel siakdargs oET 11
compliance and integrity.

The adequacy and maturity of a corporate compliance and integrity culture is not a concern limited
to developing countries. Firms operating in highiacome countries can also have less sophisticated
complian@ programmes, particularly among SMEs, thus exposing a firm with a stronegbahgry
programme to the risk that it will lose out on bids to competitors willing to pay or accept bribes. By
including the competitors within an IP, this can assist in thecpss of sensitization of competitors

to these issues and reduce risk. These thougiése not echoedn part by the monitor of an IP in
Germany, who noted that of the many companies involved in the construction of a hospital, apart
from one large bidder, e vast majority were without compliance programmes nor having
significant familiarity with the IP. By signing up to the IP, it provided these firms with exposure to
concepts of integrity and corporate compliance that may have had less emphasis in otfoerse

This sensitization aspect of the IP and positive impact wasmghasised as well by representative
from the contracting authority.

7EEI A OEA AACOAA O1 xEEAE T11A
can at least provid®1T | A AOOOOAT AAO OI OE
receiving the message of integrity and compliance.

60 AT i DPAOEOT OO0 ET ¢
A AEAAAO xEOE AIil

Many of the arguments in support of the IP as presented thus-farinimizing delay in the
procurement process through its premtative aspects, promoting competitiveness in the tender
process- also apply in support of establishing the business case for the IP. Yet another overlooked
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element that is also significant for the business case of thes tRe reputational consideratios
related to IP activities.

Better reputation

Maintaining a reputation as a good corporate citizen has emerged as an increasingly important
concern for many firms, particularly multinationals, in the intervening years since the IP concept was
developed. Tis is in part a reflection of changing demands from consumers and the broader public

as well. IP could provide benefits to the reputation of a company as a way to show its commitment

to conducting business with integrity. As mentioned elsewhere in tikigort, this concept was

carried out in the IP conducted in Bulgaria, where the Chapter emphasized positive incentives
OEOI OCE OEA AOAAOGEIT T &£ A OxEEOA 1 EOCOH6 AO 1 bDIi
the IP.In India, sme PSUs attestedo a better reputation and perception from stakeholders on
account of their use of IPs, however there was no regular collection and assessment of these
stakeholder perceptions.

On the other hand, engagement in tenders where corruption risk is minimizedtduecreased
sensitization of peer companies can provide greater assurance to the company as well. The
reputational factors inherent to the business case cannot be stressed enough in the current climate

of anti-bribery and compliance. As we will discuss the next chapter, the anitorruption
environment has changed fundamentally since the initial creation of the IP. From its appearance at

a time in the 1990s when bribery was stillt@eductible expense in many Northern jurisdictions, the

change in thoudt patterns and behaviour regarding bribery and corruption, development of
expansive national and international architecture to combat it, and the subsequent fines and prison
sentences handed out for transgressions has changed the environment to suchraeddwat

i ETEil EUET ¢ OAPOOAOEI T OEOEO EO 11 x Al AOOAT OEAI
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6 The Integrity Pacamong
ProcurementTools

The Integrity Pact is but one method to address the prevention of corruption in public procurement.

Its emergence in the 1990s coincided with a time when the-eotruption movement was in its

infancy. Since its arrival however, the legal, regulatory ammative framework surrounding
corruption has changed. Developments at international level have seen the creation of the OECD
Anti-Bribery Convention (in force in 1999), which requires that States Parties criminalise bribery of
foreign public officials; ad the United Nations Convention against Corruption (UNCAC) (in force in
2005), which contains a number of provisions affecting public procurement. Article 9 of the UNCAC
AAAOAOOGAO DOT ACGOAI AT O OPAAEAEAAI 1 U AystemsANOEOEIT
establish appropriate systems of procurement, based on transparency, competition and objective
criteria in decisiormaking, that are effectiveinter alig in preventing corruptiorf?

As a consequence, the IP is now joined by a number of congatd complementary tools for the
promotion of anticorruption in procurement. Some focus on efforts from the bidding parties
themselves, notably the private sector; efforts from the procuring governments; or, as in the case of
the IP, they can involve daborative efforts incorporating a number of stakeholders.

This chapter will explore how the IP compares to some of these newer methods to prevent
corruption in public procurement, and their alignment with good practices in public procurement

integrity, by way of a preliminary benchmarking of the standard IP format against recognized

principles of public procurement integrity as promoted by the OECD.

6.1 Public procurement guidelines and good practice

The OECPrinciples for Integrity in Public Procurenofier a good benchmark against which various
tools, including the IP, can be compared and which are best suited to addressing risks in the
procurement process. Primarily aimed at governments at the national level, though also applicable
at subnational leve] the Principles provide a policy instrument for enhancing integrity in the public
procurement cycle, addressing various risks to integrity, from needs assessment, through the award
stage, contract management and up to final payment. The benchmark wilktgs assessing IP
strengths and weaknesses in comparison to other tools, and provide insights for potential
complementary application of the IP in order to develop a holistic and systemesited approach

to public procurement integrity.

94 See: https://www.unodc.org/documents/treaties/lUNCAC/Publications/ConventiorBI®26 E.pdf
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The four key plars and ten OECD Principles for enhancing integrity in public procurement are as
follows:

A. Transparency
1. Provide an adequate degree of transparency in the entire procuren
cycle in order tgoromote fair and equitable treatment for potentie
suppliers
2. Maximise transparency in competitive tendering and ta
precautionary measures to enhance integrity, in particular
exceptions to competitive tendering
B. Good Management
3. Ensure that public fundare used in procurement according to tt
purposes intended
4. Ensure that procurement officials meet high professional standard
knowledge, skills and integrity
C. Prevention of misconduct, compliance and monitoring
5. Put mechanisms in place to prevent riske tntegrity in public
procurement
6. Encourage close cooperation between government and the priv
sector to maintain high standards of integrity, particularly in contre
management
7. Provide specific mechanisms to monitor public procurement as we
detect misconduct and apply sanctions accordingly
D. Accountability and control
8. Establish a clear chain of responsibility together with effective con
mechanisms
9. Handle complaints from potential suppliers in a fair and timely man
10. Empower civil society orgardisions, media and the wider public t
scrutinise public procurement

Source: OECD Principles for Integrity in Public Procurement

http://www.oecd.org/gov/ethics/48994520.pHftp://www.oecd.org/gov/ethics/48994
520.pdf

Each tool will be assessed on how weflifils elements of the four main principle headings and
given a score of 1 (fair) to 3 (excellent), discussed in further detail in titextwf the individual
elements making up the four principles, drawing comparisons with the IP. This initial assessment
seeks to begin the conversation and promote areas for further research in establishing holistic
approaches towards public procurementegrity.

66


http://h
http://h
http://h
http://h

BASEL INSTITUTE ON GOVERNANCE

6.2 Electronic procurement

E-procurement has transformed the public procurement process over the past decade. Defined in
OEA AT 1 O0A@O 1T £ OEEO O Avhsedinieroyahizaiiddal ikfor@adidh syistéln AT U |
that automates and integrats any parts of procurement process in order to improve efficiency,
OOAT OPAOAT AU AT A AAAT O1 O A%empiodueruent Bds bedrEidrodwded A O D
by countries around the world, developing and developed countries alike. It can take a number of
forms, such as-¢endering, eauctions, esourcing, econtract management, and many mo#€.

Governments have sought to impieent e procurement systems for a variety of reasons such as on
cost savings and efficiency grounds. Transparency and accountability factors have had the greatest
relevance from an ardtorruption perspective, achieving this through the following methods:
providing automated and reafime access to procurement information; reducing human interaction
and thus opportunities for bribery and corruption; increasing competition by allowing more bidders
and suppliers; creating a standardized and consistent procamrprocess; allowing for monitoring

and tracking of bids; efficient and secure document transmission; greater managerial control,
transparency and accountability; and speeding and simplifying the procurement prdéess.

The impacts and effects ofprocuranent systems have been widespread. In a study of fifty country
case examples examining publicpeocurement performance against corruption in government
work and services, transparency and accountability resulting from the introduction -of e
procurement arefound to be the greatest corruption deterrent effects. By creating greater
openness, availability and accessibility of information regarding procurement, such systems
increase public trust and satisfaction and improve the level of accountabBility.

Country examples of positive change resulting from the introduction-gfrecurement can be found

in South Korea, which introduced its KONEPS system in 20Qften praised as an example of best
practice in eprocurement, the system received the UN Public SenAavard in 2003 and since its
inception has spread to a number of countries, including Costa Rica, Pakistan, Sri Lanka and
Vietham.® Features of the system include the publication of all bidding notices for public
institutions; financial management feates that include a redime money transfer mechanism;
registration of users (purchases and suppliers), with a database that is constantly evolving so as to
ensure that disqualified bidders cannot participate; and a corrupt activity analysis system, which
includes a reward system for informants of corrupt practices and investigation of suspicious cases by
the Fair Trading Committeé®*
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In several ways, there are significant parallels with the IP through its strengths as a preventive
mechanism and as a deterrea system. As highlighted in the Theory of Change presented for the
IP in Chapter 3, boosting public trust in procurement through information sharing and supporting
demands for accountability are also key shared elements of the tweantuption tools.

Where eprocurement can have even greater impact than the IP is the number of tenders to which it
can be applied. Even taking into account IPs that have been institutionalised in several countries such
as in India, resulting in hundreds of IPs being penied, the number of tenders as a whole that
undergo an IP represent a minute fraction of the public procurement volume within a country.
Furthermore, in most countries IPs have been instituted as-tameler endeavours. The impact of

an effective and compreaimsive eprocurement system can affect a significantly larger number of
stakeholders. Returning to Korea, in 2012, the KONEPS system was in use by 44,000 public entities
and 228,000 suppliers?

Notwithstanding the many merits of @rocurement, on its ownticannot and is not intended to be

the sole element in a comprehensive programme to promote transparency and integrity in public
procurement processes. Stakeholders interviewed in the context of this Review also shared this
opinion, noting that eprocurement in and of itself would not make a significant impact on reducing
corruption in public procurement, in the absence of other elements such as a strong legal framework
and other complementary tools to promote integrity. An enabling environment in ordenéximize

its success is important, such as through giving officials the right incentives, and minimising barriers
for its actual usé®

With regard to the first pillar of the OECD Principles (Transparency), bgaitoeurement and the IP
focus on this aspecas key components of their respective mechanisms to combat corruption
effectively. Both espouse and meet the requirements of this Pillar of procurement integrity.
Differences can emerge however in implementation. For example, one Principle under the
Trangarency heading calls for transparency in the entirety of the procurement cycle. This would
entail pre-bid, tender, and contract management phases of the procurement. One phase that many,
but by no means all, IPs have given less attention to is the prooeme contract implementation
phase. Discussions with stakeholders from IPs in India and Italy confirmed that this can be a
weakness.

The second pillar of the Principles focuses on good management, through emphasising that public
funds are used accordinghé¢ purposes intended and that procurement officials meet high
professional standards of knowledge, skills and integrity. The data management capabilities that are
permitted by a welldesigned eprocurement system can assist in this regard, to ensure firsnc
plans, budgets and reporting are on track and have access to reliable data. Integrity of public officials

102| yikjen and Martini, 2014.
103QECD, 2007.
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involved in public procurement as part of good management is more thoroughly covered by the IP,
through its emphasis on integrity standards andtiacorruption. In addition, several Chapters
engage in training of monitors and provide workshops to stakeholders in order to familiarize them
with their roles in the IP process.

The third pillar of the Principles for enhancing integrity in public procugatrs well addressed by

OEA )08 'O OEEO 2A0EAx EAO Ai1T Al OAAAh OEA )06
mechanism. The strong mulstakeholder component of the IP makes it well suited to meet the
requirements of the sixtiPrinciple which calls for closer cooperation between governments and the

private sector in the maintenance of high integrity standards. The inclusion of the monitor,
particularly when his or her duties are performed in a proactive and empowered manner, enables

the IP b address the seventh Principle which focuses on mechanisms for monitoring public
procurement.

Among the principles of accountability and control, both the IP anar@curement display a mix of

AT 1Dl Al AT OAOU AT A OEAOAA -Sahaddidergdipcddent woddd agpea®d OOh
to puts it ahead of @rocurementvisssOE O 0 OET AEDPI A Xoh O%i BT xAO AEO]
AT A OEA xEAAO DPOAI EA O OAOOOEIT EOA DPOAI EA DOI A
the IP; eitheiin its role as a facilitator of information to the wider public, as lead implementer, or as

a monitor. Yet in concert with the information disclosure mechanisms gr@curement, civil

Ol AEAOUBO OI1T A EO AT EAT AAAR b Odsieg A kcdrgptiod BrA O 1
mismanagement that may arise procurement Similarly, both tools can be effective in addressing

supplier complaints in a fair and timely manner, as required by Principle 9. The work of the monitor

in an IP is responsible for thigjth the ability to escalate issues when necessary to the proper
authorities, whereas an-procurement system can facilitate the complaints management process

by accepting them electronically. Also by providing award information in a timely manner, the e
procurement system can ensure challenges to decisions can be made in a reasonable timé%eriod.

Again, the combination of both tools allows for the greatest possible benefit.

Figurel? EProcurement v Integrity Pacts

Transparency Good Prevention of Accountability
management misconduct, and control
compliance and
monitoring

E-procurement

IP

1040ECD, 2007.
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As noted throughout this Review, the IP cannot unequivocally rule out corruption, and neither can
e-procurement. In addition, the establishment of a statéthe-art e-procurement system can take
significant time and financial resources before it can achiés fullest potential. Nevertheless, the

IP and eprocurement present a good example of policies that when applied together can help to
achieve results beyond the sum of their parts, and reinforce the establishment of a level playing field
for bidders Many of the countries that have introduced IPs already use some forapod@rement,
including South Korea, as have the majority of PSUs in India that use the IP. Applying both tools,
with their respective bespractice considerations taken into accoumtill ensure that governments

and citizens get greater value for money in public procurement.

6.3 Civil Society Procurement Monitoring
4) 531860 #EOEI 31 AEAOU 001 ACOAT AT O -11EOI OET C
public procurement and abovall, to overcome some of the challenges identified in doing%as

a webbased tool it allows any CSO or individual to monitor public procurement for red flags for
corruption. The tool has six components:

Ox¢

a procurement monitoring guide that explains how tnonitor using the red flag approach;

if available, countryspecific procurement monitoring guides which can be seen as a {ailor
made version of the overall guide;

the monitoring assistant, which is an interactive checklist that guides users through the
steps required once a red flag is identified;

Ox¢

Ox¢

0 additional resources for users on procurement monitoring;
0 aforum where users can share experiences;
0 an online training module.

If the tool is coupled with the OECD Principles, arguably both the IP and thé Stiviety
Procurement Monitoring tool provide an adequate degree of transparency in the procurement cycle,
enhance good management, help to prevent misconduct and strengthen accountability. When
taking a closer look, the IP fits into the overall framewark the Civil Society Procurement
Monitoring tool and can be considered complementary to it. In fact, some of the identified
weaknesses of the IP can be addressed by this tool. First and foremost, the IP is to a degree a tool

1 EIl EOAA O O6Aobi ADedTl OEALCI Bl 6EA #3/ AT A OPAAE,
experts. The guidance provided by the Civil Society Procurement Monitoring tool allows anyone to
become a monitor.

105Gee:http://monitoring.transparencyusa.org/
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Secondly, as we argued elsewhere in this Review, thmiPprovide atrong educational element

on how procurement is conducted he involvement of the monitor can be a driver for change in the
way procurement is conducted. Findings from the European Learning Review flagged the risk of
knowledge getting lost due to sporadic use of IPs; stafhover at Chapters and insufficient
monitoring and documenting of the use of IPs. By using the IP within the Civil Society Procurement
Monitoring tool, information can be easily documented and stored. In addition, monitors can
exchange experiences through the forum ahés way ensurethat their activities drive change over

the short, medium and long term.

Thirdly, this Review highlighted the fact that the IP in practice is a tool focusing on identifying
irregularities- essentially adopting a red flag approach. The Civil Society Procureienitoring

tool includes this approach in its core and presents a systematic way for monitors to implement an
IP through the use of the checklist.

Fourthly, the Civil Society Procurement Monitoring tool allows for the integration of new
technologies. Aparfrom the forum and the documentation of national procurement monitoring
guides, it can also be made accessible to new technologies, such as open data, that help monitoring
whole procurement systems.

Nonetheless, the IP arguably scores better than thelGweciety Procurement Monitoring tool when
addressing good management. Both tools can ensure that public funds are used according to the
purposes intended. IPs however include a component that requires close collaboration of the
independent monitor with he contracting authorities. Consequently, the IP could play an important
role in ensuring that professional standards are met.

In the pillar on prevention of misconduct, compliance and monitoring, the IP can play a more
important role than the Civil SocigtProcurement Monitoring tool. The legal document between the
monitor and the contracting authorities and bidders allows for the IP to put in place prevention
mechanisms, but also to detect and sanction when appropriate.

When looking at accountability ancbntrol, the Civil Society Procurement Monitoring tool strongly
empowers the wider public as well as civil society. The IP however, establishes a clearer chain of
responsibility and offers a channel for bidders to handle complaints.

Figurel8 Civil So@ty Procurement Monitoring tool v Integrity Pacts

Transparency | Good Prevention of Accountability and
management | misconduct, complianceg control
and monitoring

Civil
Society
Procureme
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6.4 Sector-specificCollective Action

As emphasized earlier, the private sector has an integral role to ensure that corruption within the
procurement process is avoided. Resulting from this recognition has been the emergence-of anti

stakeholder initiatives and pubi® OE OAOA DPAOOT AOOEEDPOS 1 O AO OA
of cooperation amongst stakeholders (that) increases the impact and credibility of individuahact
brings vulnerable individual players into an alliance of-hkieded organisations and levels the

Pl AUET ¢ EEAT A ARGsllidchve Achoh linfidives hdvideOah fopportunity for
businessdriven integrity to make a contributory impact taeduce corruption in the procurement
process.

Collective Action initiatives may be broader than the procurement focus in that they can include peer
companies in issuing joint statements and declarations not to engage in bribery and corruption,
exchange befs practice and/or training in ethical procurement, or feature peer monitoring
mechanisms to ensure compliance with standards stated by the group. Awareness raising, training
and sharing of best practices by business associations is another form of pseetier led business
integrity.

As an example of Collective Action we have chosen to compare the IP with the Construction Sector
Transparency Initiative (CoST). Further examples of Collective Action Initiatives can also be found at
the B20 Collective ActionHub, which is managed by the Basel Institute on Governance
(www.collectiveaction.con).

Construction Sector Transparency Initiative (CoSTY

CoST seeks to enhance transparency and accountability in @ueictor infrastructure projects
through promoting full disclosure of basic information, in an effort to improve value for money. In a
truly multi-stakeholder approach, CoST involves government procuring entities and oversight
agencies, private sector conants and contractors, and civil society groups working together to
improve transparency.

106 pjeth, 2013.
107See:http://www.constructiontransparency.org/home
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The CoST Results Chain provides a clear overview of how the initiative aims to achieve good quality
delivery of infrastructure projects, summarizing its theoryabfange!®® Through its interventions,

CoST provides support to governments to put systems in place that allow for public access to project
information, as well as support to mulstakeholder groups (MSGs) representative of government,
private sector and cil/society, which validate and interpret this information. Activities are also
undertaken to build their capacity and understand the accountability engendered by this
information. From these activities, outputs include systems in place from the goverrsribat

allow the public to access project information, while producing beitdormed stakeholders
regarding construction projects. Intermediate results from these outputs are that stakeholders can
now question project outcomes and raise concerns whenessary on poor governance,
mismanagement or corruption, similar to the theory of change as described for the IP earlier in this
Review. As a consequence of this feedback, governments can investigate and sanction as
appropriate, responding through buildingapacity of the civil service or from these intermediate
outcomes, longetterm outcomes include greater accountability, corruption prevention, more
efficient spending, increased competition and improved governance. The wider impact could be cost
savinggEAO AAT AA Al 1T AAOAA 10 ET OAOGOGAA O1 AAOOAO
trust.

The programme has been in operation since 2012, following a pilot conducted in eight countries
from 2008 to 2011. The countries included Ethiopia, Guatemilalawi, Philippines, Tanzania,
Vietnam, the United Kingdom and Zambia, a varied mix in terms of their levels of economic
development and civil society engagement. The pilot programme was successful in eliciting
information that was previously unavailabi@e construction projects from a variety of sectors,
through the commitment of key players and the endorsement of governments in the pilot countries.
Another key element of the pilot was the collection of data, allowing the creation of a baseline for
analysis and benchmarking of critical areas such as time and cost overruns and the level of
competition in the procurement process. Since its official launch in 2012, in addition to the original
eight countries, CoST is now active in Afghanistan, El Salvadamdttas, Thailand, Uganda and
Ukraine.

The initiative shares similar goals with the IP, particularly in terms of benefits for stakeholders. Based
on a comparison of projects across the globe, CoST identified the following for governifients
greater efficierty of public spending; improved quality of public services; improved business
environment; building public confidence; enhanced political reputation; reduction in risks to public
safety resulting from poor building practices; increased prospects for imvest. For the private
sector stakeholders, benefits include: greater confidence that a ‘level playing field' exists; the
potential to invest in new markets based on fair competition; a more predictable business
environment and improved levels of trust; nedng reputational risks and improved access to

108 See:http://www.constructiontransparency.org/thénitiative/objectives?forumboardid=3&forumtopicid=3
109 See:http://www.constructiontransparency.org/thénitiative/benefits?foumboardid=4&forumtopicid=4
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financial markets. Finally, civil society benefits includes greater opportunities for public
involvement; identify if value for money is being achieved; demand improved service delivery;
provides assurance$at corruption is being mitigated.

From these similarities in terms of goals, CoST and the IP approach them quite differently. CoST
works according to the following method. First, it aims to promote transparency through the
disclosure of data on infrastruere projects. Through the establishment of a disclosure framework,
procuring agencies share information and basic data with the public at various points in the project
cycle, within a framework that is sustainable and fitting to conditions of the CoSThtopun
question. Secondly, CoST includes an assurance process, whereby the data that is provided is
validated and interpreted in a way to assist stakeholders, through the use of an independent team
that monitors compliance by the procurement body, highitg any issues of concern, and
undertakes reviews when necessary. Finally, all CoST countries feature aStakgholder Group
(MSG), featuring representation from government, private sector and civil society. Ultimate
responsibility for CoST outcomes amsanagement of the programme rests with the CoST Board,
which is supported by an international CoST Secretariat and a Delegate Assembly. The three
stakeholders groups are represented to varying degrees in all three bodies.

The primacy of data, a clear foswn systemic change and the organizational structure of the
programme are some of the distinguishing elements of the CoST methodology from the IP. By using
benchmark data from procuring agencies on what are normal costs in a tender, CoST stakeholders
cantake informed positions on actions for improvement. The broader scope of CoST in comparison
to that of the IP is another defining characteristic separating the two approaches. There is a clear
acknowledgement of the difficulties of proving corruption, hiCoST takes a broader approach,
looking at value for money in its efforts to promote transparency, and the ¥ approach,

rather than on isolated procurements, helps draw in more of the private sector, according to
proponents of the initiative.

Transparency is at the heart of the CoST Initiative's ethos and activities, aligning it with the OECD
0OET AEPI AO8 '1T AgAipi A T &£ OEEO AAT AA & O1T A EI
the entirety of the procurement cycle and the work @0ST Philippines. In the implementation of

the pilot, the ten projects selected during this process had information published that went beyond
just the tender and included the entire project cyéte.

As the Results Chain of CoST evidences, ensuring that public procurement funds are used for
intended purposes and that procurement officials meet certain standards of integrity are also
essential elements of CoST. Examples of positive engagement with gowvamt officials have
emerged in several pilot project countries. In Malawi, the basedinely conductedas part of the

pilot project exposed a large number of cost and time overruns, highlighting capacity gaps in the

110See: http://www.constructiontransparency.org/philippines

74


http://www.constructiontransparency.org/philippines

BASEL INSTITUTE ON GOVERNANCE

Ministry of Transport and Public Infs&ucture. A reform package was subsequently introduced by
OEA Al O1 Oous6 0O DPAOI EAI AT Oh xEEAE ET DAOO AEI AA
efficient service delivery**Ensuring adequate training, another element of OECD Principle 4, is
addres®d by CoST as well, as evidenced in 2014 when CoST Guatemala provided training to officials
from a number of procuring entities on disclosure requirements as part of new government
regulations?*?

Furthermore, the multistakeholder governance structure of 8@ highlights its strong adherence

to Principle 6, encouraging close cooperation between stakeholders to maintain integrity standards.
Tl has supported CoST from the beginning, with several opportunities for organizational synergies
between Chapters and &Y emerging over the years. Chapter representatives are active in three
country multistakeholder groups, either as Chairpersons (Philippines and Zambia) or as
representatives of civil society in general (Ethiopia). ElI Salvador, which has been implementing
Integrity Pacts since 2011 through the Tl chapter Fundacién Nacional para el Desarrollo (FUNDE), is
also a CoST country since 2013. FUNDE and other government, private sector and civil society
groups took part in workshops for the development and desi§CoST El Salvador in the period
preceding the launch of the programnié?

Accountability is the second main goal, after transparency, of the CoST initiative, underscoring the

ET EOEAOEOAGO EIT AT OPT OAOET 1T 1 £ OEA CarirobPriodple AT A A&
4AT ET DAOOEAOI AO AT A EOO Ai PEAOGEO 11 OEA o1l
empowerment to scrutinise public procurement embodies the theory of change that CoST espouses.

Figure 19CoST v Integrity Pacts

Transm@rency | Good management | Prevention of Accountability and
misconduct, control
compliance and
monitoring

CoST
P

Taking in to account these complementary and contrasting elements, and the demonstrated

strengths of CoST ifulfilling criteria established by OECD Principles, it becomes clear that CoST

aligns more with new thinking in terms of using a systems approach, its use of information and a
wider group of stakeholders, incorporating more elements of good practice idippbocurement.

111See CoST Briefing Note 112tp://www.constructiontransparency.org/documentdownload.axd?documentresourceid=66
1125ee:http://www.constructiontransparency.org/guatemalatrainsover300procuringentities?forumboardid=58&forumtopicid=58
1135ee:http://www.constructiontranspaency.org/elsalvador?forumboardid=10&forumtopicid=10
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Nevertheless, and as already been evidenced, the IP can fit within the framework of a CoST approach
A6 A AT i bl Al AT OAoOU 1 AAGOOA AiiTilc A ci OAoii Al O
public procurement integrity.

6.5  High Level Reportng Mechanisnm!4

The concept of the High Level Reporting Mechanism (HLRM) was developed in 2012 by the Basel
Institute on Governance, OECD and Transparency International, together with a group of
international companies seeking solutions to bribe solicitatidhough not a legal mechanism, the

HLRM functions in complement to law enforcement institutions. It aims to provide a constructive
approach for companies and governments through the development of azoumtry process for

receiving, assessing, and quigkesolving complaints from companies affected by bribe requests in

their dealings with officials at the level of administrative processes or specific public projects. Its
primary purpose is thus to provide an early point of recourse to companies to s&ltireir concerns

AT A POAOGAOEAA A ONOEAE £ZE@5 AA£E OA OEAU 1 AAA O]
4EA (,2- OAPOAOGAT 6O Al AEE 00 01 AAAOAOO OEA O
and extortion of companies from public officials. Public procurementparticular can be
significantly affected and thus lends itself to an HLRM approach. In achieving its objeetives
reducing solicitation, and ensuring that the procurement process runs smoothly when issues arise

the HLRM, similar to the IP, takes a midtakeholder approach to develop an institutional
framework for the efficient resolution of complaints raised by bidders. From these activities, the
HLRM seeks to build confidence in procurement from the business community, as well as the public

and other sakeholders, who will observe that procurement is being conducted efficiently and free

of bribery. To ensure that these efficiency and transparency gains are recognized as well, the HLRM
should include regular reporting to stakeholders on outcomes. Intaadithe HLRM can serve as a

vehicle for longterm change by identifying systematic regulatory risks.

At present, the HLRM is under development in several countriessmpkrational in two countries
Befitting the flexible nature of the concept, it h&en implemented and adapted according to each
April 2013, specifically in the context of a road improvement scheme that required a series of tenders
for the execution of the project. The variant of the HLRM in Ukraine takes on a much broader
mandate, and is focused on addressing issues relating to the unfair treatment of business and is
carried out through a Business Ombudsman function. The Ombudsman coroetework in 204.

Transparency, the first pillar of the OECD Principles, is an important element of the HLRM. The Basel
Institute and OECD advise that for countries that wish to consider implementing an HLRM, a website

g3 AR (AEI AT 1T h-l AHAWoRRBT OOECEG 1 OA O AttibrEhnovatiezSirategiéstid Predent ET #1011 AAOF
Corruption, Mark Pieth (ed.), Basel Institute on Governance, 2012.
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that displays its activities, coupleddith a tool for online receipt of complaints, is an essential element

of this process. Although not limited to procurement processes, the Ukrainian Business Ombudsman
presents a good example of this, with regular reports, case studies, news items andnB4€)

available on its websitéh(tps://boi.org.ua/en). The site also provides regular complaints statistics.

7TEEI A OEA (,2- AT AO AiiTEO EOOAI £# O OOAT OPAOA
bribery € ££ZAOAT OEAOAO EO OECi EEZEAAT OI U &EOI i OEA )
requirements for bidders and the contracting agency. In Colombia, for example, participation in the

pilot was limited to preselected companies; at the same time, an intégmledge (akin to an IP),

was included as a requirement for the companies, stating that they would not engage in dishonest
dealings with any public officials, and would make use of the HLRM.

The second pillar, good management, is only tangentially redatethe main aims of the HLRM. The

first principle under this rubric, relating to public financial management, may in the long run be
supported through reduction in bribery and extortion attempts, thus ensuring that procurement
funds are used for their fanded purposes. Similarly, by providing a quick response to any
irregularities or concerns raised by the bidder, the HLRM can avoid protracted legal proceedings that
delay the procurement process and over time produce genuine cost savings. The HLRMotloes n
however a prioriD O OEAA [ AAEATEOI O &£ O OO0BPBPI OOETI C 10
capabilities in financial management. The second Principle under this Pillar, relating to professional
standards and integrity of procurement officials, falls slightipre under the aegis of the HLRM.

Like the IP, prevention of misconduct (OECD Pillar 3) is also one of the strong points of the HLRM.
At the same time, the anecdotal evidence base for the prevention of corruption also is a concern
when evaluating the HRM. In the Colombian pilot, there were only two complaints received from
among the 15 preselected companies, neither of whichas related to issues of bribery and
extortion, but instead moref a general technicalature. Whether this prevention measure can be
attributed to the HLRM, unfamiliarity with the process creatingwillingnesgo report, or concerns

with the implementing government cannot be fully discerned from the pilot phase. Confidence in
the HLRM praess however has seen it develop further in Colombia, and anecdotal evidence through
discussions with businesses involved in the bidding process suggest that the HLRMobaestiaust

and confidencé®

The HLRMvell addresses the fourth rubric of tHeECDPrinciples, Accountability and ContrdThe

OAE OT Tlof th BILARM @ Ane establishment of a detailed and effective complaints management
process, which encompasses Principle 9 of the OECD Principles. Again the Colombia model
highlights this process. iBders can raise concerns on suspicions of bribery as well as technical
concerns within the tender process. It begins with an initial assessment from the Office of the
Secretary of the Transparency, to determine if it should then move to the rstalkehober ad hoc
committee. This stage involves fade-face meetings with the complainant company in situations

115Wehrle,2015.
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where the complaint has been filed with the company identifying itself. After having passed this first
screening, the vetted report is then forwardéalthe ad hoc committee for the purpose of analysing
the complaint further and for the committee to send a set of observations about the tender process
to the Secretary for Transparency. At this stage, on the basis of the analysis undertaken by the
committee, the Secretary for Transparency may schedule a hearing for clarification with all involved

DPAOOEAOh ET Al OAET ¢ OEA bDOT EAAOGO AAT AEEAEAOEAC

structuring agent or broker.

Similarly, as its name would sugst, the HLRM by its nature is meant to be within a high and
prominent place within the hierarchy of public authorities. In Colombia the HLRM is established
within the presidential administration. Conversely, this may not be appropriate for all scenarios
where political will is considered lacking and impatrtiality is compromised in the views of the primary
stakeholders, the bidding companies. Finally, the regular publication of reports and statistics as
undertaken by the Ukraine Business Ombudsman contribute the empowerment of CSOs, the
media and the public to scrutinise cases that may be problematic at the interface of government and
business. While the mandate of the Ukrainian HLRM model is not limited to procurement issues,
these also fall within theange of activities concerning which the Business Ombudsman can receive
complaints, comment and suggest remedies.

Figure D: High Level Reporting Mechanism v Integrity Pacts

Transparency | Good management | Prevention of Accountability and
misconduct, control
compliance and
monitoring

HLRM
IP

In several ways, the HLRM and the IP present a very complementary relationship. The IP goes
significantly further than the HLRM in its requirements for the bidders, as well &saiisparency
requirements. Meanwhile, the detailed reporting mechanism and structures in place in the HLRM
may provide greater incentives for the participation of business and reinforce the prevention
elements of the IP. One of the success criteria of tieiarning Review for the IP involved the degree

to which the IP has been adopted by neighbouring countries. The HLRM is currently experiencing a
similar testament to its applicability and success, as Panama and Peru currently explore possibilities
for HLRMs within their respective governance structures. The IP may be a potential complementary
mechanism in this regard.
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6.6 Conclusions: The IP in a System of Public Procurement Integrity Approaches

The world of anticorruption and public procurement integrity hanade huge strides since the
inception of the IP in the 1990s. In this respect, the IP has remained relevant and flexible as an
approach for governments and other stakeholders seeking to increase transparency and
accountability in procurement processes. Naheless, the new mechanisms developed as
highlighted in this chapter offer many complimentary tools which, when looked at holistically and
from a systems approach, can offer mutually enhancing opportunities towards fostering public
procurement integrity.
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7 Conclusions

The IP is a pioneering antdrruption instrument and remains relevant today in promoting public
procurement integrity. Since its inception in the 1990s however the-aatruption and integrity
environment has changed dramatically. An impraviegal and regulatory framework, a rise in zero
tolerance for corrupt practices among businesses and societies, and the development of new tools
and thinking on compliance and antbrruption issues have advanced considerably beyond the
ET ECEAI £OCEICOACAHBOUS6 Ai 1 AADO8 'O A AUl AT EA AT A
potential beneficiaries must determine if it remains fit for purpose in achieving its stated objectives
- and if it is not, either adapt or abandon. This Learning Review baght to take stock of IP
experiences, identifying some of the principal elements of the IP and its performance, as well as its
strengths, weaknesses and comparisons with new tools and best practice in public procurement
integrity.

7.1 IP Experiences Globally

In a first step, the report examined the range of IPs and implementation methodologies employed
in recent years. Building on the findings of the 2015 study on European IPs by Blomeyer & Sanz, this
Review identified many common traits and points of divemge in global IP experience. Most IPs
have been conducted in a country context where, despite significant corruption challenges, a certain
level of economic resources, legal framework, governance and political will has beeaquisite

before introducingan IP to address corruption in public procurement. Chapters have taken a number
of roles in the process, from initiator, implementers, monitor, facilitator and more. Careful
consideration of necessary requirementnancial, technical and human resouseare critical to

ensure that the Chapter can perform its designated role in the process.

Chapters have largely been supportive of a mandatory signature of the IP for all bidders as a
requirement for participation in the IP. This is preferred in ordebést promote the level playing

field among competitors. A number of clauses to the IP have been recommended and used to
varying degrees, however a core set of four have seen consistent use for bidders: prohibitions of
bribery, facilitation payments andatlusion, and a fourth requirement to disclose information
regarding payments relating to the contracting process. Similar clauses formed the core set required
of contracting authorities, replacing the fourth bidder requirement with the equal sharing of
information from the contracting authorities. Attributing the success of an IP to the inclusion or
exclusion of a certain clause however remains challenging to prove empirically. In conversations with
stakeholders this has been rejected as a primary drivfest successful IP and IP outcomes in the
course of the procurement process, as long as the principal clauses are included anddignedll
participants.
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The majority of IPs conducted have involved the presence of an independent monitor to oversee the
implementation of the IP and ensure that the clauses are upheld by signatory parties. Contracting
authorities and Chapter representatives spoken with in the context of this Review affirmed the
importance of the monitor to successful IP outcomes. Thissizeeially the case when the monitor

takes a proactive, constructive approach, maintaining regular communication with the signatories

and providing recommendations for loagrm improvements. Another finding of this report
concerning monitoring isthe emefgl AA 1T £ xEAG IxIAE @®ADET ©F MAIEAOAAU
for monitoring public procurement is taken up by a wider range of stakeholders. This trend has been
most evidenced in more recent IPs in Latin America.

The use of sanctions and dispute res@mt mechanisms has played a minor role in the application

of IPs. While some Chapters have mentioned the mere inclusion of sanctions as a deterrent to
impropriety, others noted that they have played little role in their experiences with the IP. It was
recagnized that many Chapters have prioritized a constructive approach, that is open and dialogue
driven when issues arise that may require the attention of the monitor or contracting authorities.
Nonetheless, the frequent lack of clearly prescribed process®s procedures for dealing with
suspected breaches, or incapacity on the part of the Chapter, monitor or both, may play a factor in
ET £#0ANOAT O OOACA 1T &£ OATAOGEI 1O AT A AEODPOOA OAOI
not misinterpreted for tlose of a paper tiger, increasing its capacities for analysis and observation
so that misconduct is appropriately sanctioned may be worth consideration by implementers of the
IP.

Finally, a significant dividing line in the use of IPs was exhibited by rlationship to the law. For

most Chapters and country experiences, IPs have been implemented for isolated procurement
projects. Elsewhere, including in India, Italy, Mexico, Pakistan and South Korea, IPs have been
incorporated as mandatory items either iregional public procurement processes or within

I OCAT EUAQGET T 06 DBOI AOGOAI AT O OOOOAOO0OAOG8 ' 1 ACAI
from regional or national governments provides a support structure for IPs conducted in this
manner. This Reviewhas identified advantages and disadvantages to both approaches, which
Chapters should take heed of in future. The repeated application of IPs as a result of a mandatory
requirement offers greater learning opportunities and exposure of stakeholders to igubl
procurement integrity matters, thus better addressing sustainability of outcomes and-teng
behavioural change. At the same time, careful attention is necessary to ensure that it does not

OOAAOQI A O1 OEA AAOA 1T £ AAiprgeurdmet peidgatio© EA AT @6

7.2 IP Review Question Categories

The review questions developed in the context of this reports focused on three main themes relative
to IP performance: efficiency, effectiveness and impact; sustainability; and flexibility. #hfotoss

cutting set of questions sought to tackle weaknesses of the IP and the business case for its
application.
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7.2.1 Efficiency, Effectiveness and Impact

The IP has shown its greatest potential and success as a preventative tool. Concrete examples of
corruption cases identified by the IP have been limited, with the majority of Chapters pointing to this

AO AOEAAT AA T &£ OEA )060 OOAAAOO ET AAOAOOET C I
confirm unequivocally the success of the IP in prevantgorruption. Rigorous monitoring and
evaluation and the establishment of baseline comparisons with procurement processes not

ET OTT OETI ¢C )Y0O EAO 110 AAAT OOAT AAOA DPOAAOEAA £
impact has been greater has been its contribution to ensuring procurement is conducted
according to the law, and promoting best practice for procurement, essentially serving as a learning

tool for procurement governance and promoting transparency.

The application of an IP in publicqmurement process has not been found to have created costs, or
loss of efficiency. At the same time, efficiency gains as gitwduct of the IP have remained
evidenced only anecdotally. Some isolated examples of cost savings due to introduction of an IP
either through reduced litigation costs, on lower prices on procurement goods and serlice®

also been highlighted from the Learning Review. Again, many Chapters have not prioritized
collection of this information or establishment of a baseline asse=m® for thorough analysis,
limiting the evidence base.

7.2.2 Sustainability

The sustainability of IP outcomes has not always been a factor in their design criteria, thus the
analysis must be interpreted with caution. Nonetheless, it is an important consiaerdtir future

IPs in light of current more holistic discussion on integrity interventions, thus its inclusion as a
category in this Review.

Documented sustainability of IP outcomes as evidenced through measurements of increased
stakeholder satisfaction & demonstrated IP success in isolated incidents. Greater attention to
feedback from stakeholders and public beneficiaries in the immediate aftermath of the IP however
would assist in determining outcome sustainability. This again requires comparison asthlibe
perception measurements of similar procurement processes without the IP.

Another method by which IPs have proven their contribution to sustainability of positive outcomes
in public procurement is through their increased adoption by neighbourimigdictions, and the
incorporation of IP elements into legislation. Several examples were evidenced during this Learning
Review.

The elevation of the IP from an isolated procurement exercise to a required element in a public
tender further demonstratesE A ) 080 AAEEAOAI AT O ET AOOAET EI ¢ C
been apparent in the work of several Chapters. This indicator of however must be observed and
interpreted with caution. The institutionalisation of an IP that is flawed or incapableradyring

effectiveness in the procurement process should not be held as an example of sustainability.
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Key factors contributing to the sustainability of IP outcomes include political will on the part of the
contracting authorities and governments thgpromote the IP, as well as a high degree of
professionalization of the monitor.

7.2.3 Flexibility

The IP has been applied in a wide range of national, legal, sectoral and procurement contexts since
its inception. This Review finds that the flexibility of theh#&s allowed it to adapt to these diverse
applications and remain a net positive contributor to procurement outcomes. Careful preparation
remains essential for the Chapter and other stakeholders seeking to initiate and implement the IP,
including 1) the negto understand the legal, political and economic conditions at hand; 2) study of
the other stakeholders involved in the IP, as well as the corruption risks involved in the procurement;
3) careful planning of activities based on desired objectives; 4)tatiap of the communication and
monitoring activities planned for the IP to align with available capacity. As part of the theory of
change of the IP is dependent upon participation of an active civil society and public engagement
process, this last elemelig of particular importance for consideration.

Concerning flexibility of the IP from a content perspective, the inclusion and empowered role of the
monitor was found to be the most important IP element in promoting positive outcomes in the
procurement praess. This is especially the case when monitors take a proactive and empowered
approach, establishes good relations and regular consultation with the contracting authorities, and
promotes a level of trust with the bidders.

Limits to IP flexibility emergewhen the complexity of procurement either from a financial
perspective or number of tenders faronitoring - are beyond the capacities for diligent monitoring.
While increasing resources may mitigate some of these concerns, Chapters and implementers
shodd apply rigorous assessment to ensure capacity is available to provide effective
implementation of the IP.

7.2.4 CrossCutting

4EA DBl OAT OEAT xAAET AOOAOG T &£/ OEA )0 100060 AA AAA
effectiveness. The risk of the IPihg misused and only serving as window dressing, without credible
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particularly a concern in IPs that become a requirement for certain tenders, whereby it can be
OAABAAA OI A OOEAE OEA Al 8 AQGAOAEOA8 #EADPOAOO
themselves from involvement in an IP that has been compromised and is no longer deemed fit for
purpose.

The other crossutting issue addressed in this rew has focused on the business case for the IP
and at times hesitation of private sector firms to engage in or adopt the IP. Establishment of the level
playing field and maintaining a reputation as a good corporate citizen are elements of this business
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case for the IP. This is further underscored by the fact that public procurement represents one of the
governmental activities most vulnerable to corruption, on account of the large amount of money
spent each year, and close interaction between public andapei actors. Yet Chapters have often
struggled to increase engagement from the private sector or to make companies champions of the
IP. TI and implementing Chapters have hampered these efforts by a lack of rigorous monitoring and
evaluation to further quatify and demonstrate the financial benefits of the IP as well. By further
emphasis on these areas in IP evaluation, Chaptersimayove their ability to speakhe language

of business. Coupling these concrete examples with further emphasis of the level playing field, and
inviting the private sector to contribute suggestions as to IP implementation may increase success
in encouraging private sector participation

7.3 IP and Public Procurement Integrity Approaches

Finally, as the establishment of the business case for the IP has confirmed, it is in the economic and
social interest of all firms to be aware of the current adirruption environment and integrity
demands from law enforcement, the public and other stakeholders. The development of anti
corruption compliance programs affirms their recognition of this fact. Governments have also been
required to improve their legislative frameworks and exhibit their commént to the fight against
corruption. Yet multistakeholder approaches, combined with transformative technological tools,
can complement and elevate the potential benefits of the individual firm or government actions,
with the added support of civil socigtto increase accountability and information sharing with the
public. While the IP was one of the first to recognize this, this Review has found that many recent
tools go further in their efforts to promote transparency and accountability in public prouerd,

by taking a whole systems approach, maximizing the use of technology and involving greater
participation from stakeholders and the public at large. The IP nonetheless remains relevant in this
context and together with these new approaches can offeutnally enhancing opportunities
towards fostering public procurement integrity.

Together with the monitoring and evaluation framework developed in tandem with this report, we
hope that these findings and the recommendations that follow will be of use toeoti and future
implementers of the IP, ultimately integrating the IP within a comprehensive approach towards
transparency, accountability and integrity within public procurement. In this manner the IP will assist
in establishing a more level playing flehnd sound value for money in public procurement.
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8 Recommendations

This section presents recommendations based on the findings of this revigith each
recommendation preceded byhe issue that it is intended to addres3he recommendations
primarily target Tl Chaptes but wheneverrelevant to other stakeholdersthis is noted below.
Comprehensive adoption of theecommendations might not alwayalign with the means(i.e.
financialpersonne] expertiset the disposal of stakeholders. Véacouragestakeholders to reflect
on the identified issue, consider possible solutions/approaches,amsgss the means needed to
implementworkablesolutions.

ISSUE The multistakeholder engagement element of the IP is one of its de
characteristics, and whemplemented properly an important elem
of IP success.

RECOMMENDATION | Tl Chaptersinvolve all stakeholders actively from the start of the
including bidders, and including in the design phase.

Tl Chapters:Get involved with other multstakeholder initiatives,
anti-corruption Collective Action initiatives, to further promol
mutual learning, advocacy and effectiveness

Tl ChaptersAdopt an internal decisiormaking mechanism adjuste:
to the needs of IP. This could be done by establishing an agv
committee with a degree of decisiemaking power, consisting o
national board members, IP project director, external I[P
procurement experts, etc.

Tl Chapters: Bsure that procurement processes which feature
have been subject to a needs assessméhnorough analysis of the
corruption risk profile as well as the legal, political and econo
conditions surrounding the proposed IP. This can serve as a basel
further measure impact of IPs.

ISSUE Integrity Pacts place a great deal of focuslmservation of the proce
as a decisive factor in the achievement of IP objectives, centred
the role of the monitor, yet practices and methods vary conside
influencing results.

RECOMMENDATION | Contracting authorities / TI Chapterfnvolve tte monitor from the
earliest possible stage of the procurement process, preferably du
the design stage of the tender, the monitor should field appropri
experts at this stage to ensure credibility and to have a strong pos
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ISSUE

RECOMMENDATION

ISSUE

RECOMMENDATIN

from the start of the pocess.

Contracting authorities / Tl Chapter®rofessionalize the monitor
Only use persons who have subject matter knowledge of the indu
involved in the procurement, as well as expertise in the procuren
process itself.

Contracting authorities / TChapters:Use more than one individué
and ensure that he or she has the capacity to assemble a te¢
necessary, drawing on expertise when necessary (in for exam|
form of consortium)

Contracting authorities / TI ChapterBrovide rigorous trainingo the
monitor on implementation issues, procurement red flags.

Contracting authorities / Tl Chapterdncorporate greater socis
control mechanismsvhenever possiblg monitor cannot do it alone
and work with sectoral initiatives, other committed stakelders

IPs have difficulty explicitly demonstrating their added value tc
promotion of transparency and accountability in the public procure
process.

Tl Chapters: Establish rigorous methodology and evaluatis
framework inorder to capture baseline assumptions and the chanq
positive or negative that the intervention created.

4EAOA OET O1 A AA 1 AOGO &I AOO 11
implementing the IP,in light of difficulties in evidencing corruptio
and corruption prevention,and instead stress the prevention ar
management of irregularities, ensuring that the procurement proc:
has minimal disruptions, and mediation capabilities that are quick
effective.

Despite the great deal of flexibilihat an IP can exhibit, the operati
environment can play a role in successful outcomes, be it due t
elements, economic situations, the use of certaircantiiption tools ir
complement with the IP, or other broader systemic issues

Tl ChaptersUnderstand the legal, political and economic conditic
at hand before and during the Integrity Pact, and adjust according

Tl ChaptersStudy the other stakeholders involved in the project,
well as the corruption risks involvedtime procurement. A rislbased
approach is essential.

Tl ChaptersPlan activities based on the desired objectives for
Integrity Pact.
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ISSUE

RECOMMENDATION

ISSUE

RECOMMENDATION

ISSUE

RECOMMENDATION

ISSUE

RECOMMENDATION

ISSUE

RECOMMENDATION

Tl Chapters:Adapt the communication and monitoring activitie
planned for the Integrity Pact to the available aity.

IPs have frequently covered only certain phases of the procut
process, due to specificities to the implementation and/or na
context in which it has been introduced.

Contracting authorities / TI Chaptershe IP shold cover the entirety
of the project, or at the very least part of the bidding and contr
implementation phases.

Many IPs have not been designed with a-teng view on sustainabilit
of outcomes and their potential role within the wider proceme
environment

Tl Chapters:If feasible and after taking potential limitations int
account, pomote IPs in the context of legislative change
recommendations from ministries within the government

Tl Chapters: Seek a champion within the contracting
authority/government, and identify government policy priorities th.
align with transparency and integrity measures.

IP activities and results have received little traction in the medi
public and at times from stakeholderslwed in the process.

Contracting authorities / TI ChapterSstablish a clear communicatic
strategy using media adapted to the local context that will have
best outreach capabilities, particularly digital communicatio
strategies, rgularly updating on IP activities, progress; provide ft
for feedback.

In some circumstances the IP can run the risk of being used for-v
dressing purposes, which can also damage the reputation of
Chapter and other stakeholders involved

TI ChaptersFor IPs that are suspected of not being fit to purpose |
where there is direct involvement of the Chapter, the Chapter shc
have and make use of the option to exit the IP. Establish a ¢
escalation protocol for these ewtualities and make public th
reporting on these decisions.

Some private sector and other economic actors express reluct:
engage in IPs

Contracting authorities / TI ChapterSpnsider the use of incentives’
encourage pargipation, such as White Lists or other forms
recognition for firms that champion and take part in IPs
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ISSUE

RECOMMBDATION

ISSUE

RECOMMENDATION

ISSUE

RECOMMENDATION

There is a lack of centralised knowledge, communication and she
best practices on IPs among Tl Chapters and other stakeholders

T1 Chaptersintroduce electronic tools such as those developed by
USA for greater communication, knowledge and experience sha
among Tl Chapters, establishing a learning community with resot
documents, forums.

Tl Secretariat Tl Secretariat can take a more centralized role
knowledge sharing and repository adties, semiannual practitioner
forums or other methods to provide guidance to Chapters seekin
implement IPs oto improveupon their present application.

Fundng concerns have raised issues on sustainability, when mon
of the IP is conducted by the Chapters, or issues of independenc
funding is undertaken by the contracting authority/government

Contracting authorities / TI Chapters) | BT OA -tdb 1 ¢
methodology whereby all stakeholders contribute to tf
remuneration of the monitor and in part to the overall architecture
the IPso as to promotgreaterownershipfrom all stakeholders.

The application of sanctions ansewf dispute resolution mechanis
has been limited

Contracting authorities / Tl ChaptersEstablish a clear set ¢
procedures for the imposition of sanctions. This should includ
process for screening the complaints (and delineationwdfo can
submit them), assessment criteria for the complaint, a resolut
approach, escalation criteria and procedures in cases where
involvement of legal authorities is required, and recourse procedi
in cases of disputes. The procedures shouldtda@sparent and
disseminated to all stakeholders.
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Annex Il: European Learning ReviewIntegrity Pacts for Public Procurement

The Learning Review conducted by Blomeyer & Sanz irsgrangof 2015 assesses the design and
implementation of Integrity Pacts according to their effectiveness, impact, sustainability, flexibility
and replicability. The review prioritizes Integrity Pacts in the EU Member States and aims to identify
how the model ca be carried out efficiently and best adapted to various contexts and needs.

The methodology employed to deliver the review combines desk research, survey work, stakeholder
interviews, and case studies.

i Stakeholders included representatives from civil sbgj independent monitors,
procurement authorities, economic operators, and external experts.

T Surveys of Tl Chapters and external experts on-aatruption in the European Union (EU)
resulted in feedback from fourteen EU Member Statés.

9 Field visits wereonducted to Bulgaria, Hungary, and Latvia. Case studies included Integrity
Pact projects from six EU Member states.

Main Findings and Lessons Learned
Effectiveness and Impact

1. Integrity Pacts can effectively detect and follewp on irregularities in puldiprocurement
processes. However, the tool is predominantly a mechanism to prevent corruption.

In practice an Integrity Pact addresses good governance of public procurement processes, part of
which is detection and follovup of corruption. The main focusf civil society monitoring
organizations is the detection and folle®@® 1 £ OOAA &l AcC0O8 ET AEAAOQEIT C
when such red flags arise, rather than taking a punitive approach to irregularities detected, the
monitor takes a more construiste. Ideally a solution is found to the problem in collaboration with

the other stakeholders in the Integrity Pact.

The wider governance lens of the Integrity Pact makes the tool predominantly a corruption
prevention mechanism. The civil society monitoriogganisations prioritize enhancing transparency

in order to achieve effectiveness of the Integrity Pact. This is done through access to information as
well as public outreach. As with activities relating to detection, all Integrity Pact participantsénave
role to play here. The IP requires a proactive approach from public authorities as well as from the
private sector. Civil society monitoring organisations need to continuously engage these actors in
order to ensure effective execution of the Integrityd®a

116 Austria, Spain, Estonia, Poland, Slovakia, Bulgaria, Czech Republic, Hungary, Croatia, Lithuania, Latvia, Portugal, Bmvenia.,
17 atvia, Hungary, Bulgaria, Germany, ltaly, Romania.
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2. Integrity Pacts have contributed to changes to civil society monitoring organizations,
procurement authorities, and economic operators.

Civil society monitoring organizations increased their knowledge and capacity due to Integrity Pacts.
The main chlenge they face is not being in a position to capitalize on these gains due to lack of
funding for followup activities. Furthermore, Integrity Pacts have a positive impact on procurement
authorities, especially by engaging them in outreach to the pulilice tool drives authorities to
engage either in proactive outreach or forces authorities to react to public debate instigated by the
findings from the monitoring. For economic operators the Integrity Pact provides them with the
opportunity to show dedic&bn to fair competition.

3. Civil society monitoring organisations systematically feel responsible to avoid problems
relating to additional costs, delays and reputation damage, regardless of whether these can
be attributed to Integrity Pacts.

The main concen for civil society monitoring organisations is reputational damage given that
Integrity Pacts cannot fully exclude corruption. The organisations are also vigilant about the
possibility that procurement authorities and economic operators can use the titye@act for
window-dressing. A shared concern between all stakeholders is delay in procurement. Regardless of
whether delays are attributed to the Integrity Pact, civil society monitoring organizations
systematically feel the responsibility to avoid thighis feeling of responsibility is not always shared
equally among the stakeholders.

Sustainability

4. Sustainability of changes relating to the Integrity Pact is not always guaranteed.

An important driver behind achieving change during the Integrity Pmeplementation is the
visibility of the procurement project. This driver remains important after project activities end. Also
at this point, civil society monitoring organisations need to maintain a certain degree of pressure on
the procurement authoritieand economic operators. For civil society, the most important factor for
sustainability through followup activities is funding. Important factors that contribute to achieving
sustainable change are technical expertise, presence during deeisaking morents and good
relations with stakeholders.

Flexibility

5. In order to effectively and efficiently implement an Integrity Pact, stakeholders should
carefully plan the project and adapt activities of the project to the capacity available.
Integrity Pacts by defult have a required degree of-built flexibility which allows them to be
designed according to the relevant context so as to be effective, to be manageable, and to be
sustainable. There is no ormzefits-all approach for the tool. It is important torgvide the
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stakeholders involved with the adequate criteria for implementation and subsequently tools to
design and implement an Integrity Pact project. Careful preparation allows for its adaptation to
different procurement projects, different sectors, tgg of procurement, and legal, cultural and
economic contexts. Regardless of the situation, designing Integrity Pacts is each time over again a
learning process. Civil society monitoring organisations should use the preparation in order to allow
for settinghigh standards for implementation.

6. Financial and human resources need to be strategically allocated to counter risks related to
the argument that Integrity Pacts cannot fully rule out corruption.

Before deciding whether to enter into an Integrity Pactjicsociety monitoring organizations should
take into account the available resources to implement the project. In case limited resources are
available, activities need to be adjusted. The independent monitoring function of the Integrity Pact
is its strongst attribute. Organizations frequently hire external technical experts and struggle
primarily with defining the workload for monitors as well as securing sufficient funding. It exposes
the organization to the risk of unddsudgeting with the consequence oot being able to effectively
conduct activities up until the project closure.
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Annex lll: Transparency International experience with Integrity Pacts

Figure 21: Countries with IP experience (as of 2015)

Source: own elaboratiof®

The Integrity Pact hasuly been a global phenomenon. In Latin America, five TI Chapters have had
relevant experience with IPs, namely Colombia, Mexico, Argentina, Ecuador, and El Salvador.
Honduras is currently in the process of designing IPs for the healthcare sectora)tivesiChapters

have had relevant experience with IP, these being in South Korea, Pakistan, Indonesia, China and
India. In Africa, Chapters in Benin, Rwanda, Uganda and Zambia have had experience with IPs.

In Europe, six Chapters have had relevant expagewith IPs, namely Germany, Latvia, Austria,
Hungary, Bulgaria, and Italy. Two EU Member States are currently beginning work with IPs, namely
Spairt'®and Romania. Eleven EU Member States have no experience with IPs (Lithuania, Cyprus,
Luxembourg, PolandCzech Republic, Slovenia, Croatia, Belgium, the Netherlands, France and
Portugal). The UK and Poland explored IPs relating to the defence sector. In Poland, these efforts

18Template mapwww.presentationmagazine.com
119T| Spain is currently in the very first phases of pregals as part of the Siemens Integrity Initiative.
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did not materialise in a concrete project. Greece acquired knowledge on the IP mghapported
relevant efforts in 20112°

The following sections introduce in more detail some of IPs that have been reviewed for this report
as well as the European Learning Review.

EUROPE

This section presents IP experience in various European counfitiesinformation largely stems
from the European Learning Review.

Latvia

The Latvian Chapter of Transparency International, Delna, has been involved in two civil monitoring
of public procurement projects. One involved tracking the privatisation of the igat\Shipping
Company andthe second concerned the construction of the National Library of Latvia (NLL). This
overview focuses on the latter.

In 2004, the Minister of Culture invited Delna to monitor the construction of the new National Library
in Riga. Tl construction was launched with political and public support. The decision to procure was
made in 2002, but it was not until 2004 that a new government declared the construction a national
priority. A special state agency was created under the respoitgilof the Ministry of Culture, and

was called the Three Brotherdgunie Tris BraliThis agency had to manage the construction of the
library and two other projectsaconcert hall, and a museum for contemporary arts. The total cost
of the library was estimated at roughly EUR 270 million (USD $300 million). The economic
Ei DIl EAACETI T O 1T £ OEA POl EAAO AAT AA AT 1T OEAAOAA
2 million inhabitants) and, compared to the EU average, low per capita GDP per ¢afitace the

start of the project in 2004, economic and political support declined as new governments took office,
and economic uncertainty increased in light of thelgdbeconomic and financial crisis. Construction
took place against a backdrop of perceived corruption in the construction sector. All of these factors
challenged Delna from the start of the IP in September 2005 until the NLL was commissioned in
August 2014

The agreement aimed to stop corruption, unethical behaviour and inefficient procedures during the
construction and to promote transparency. The IP established terms of participatory monitoring of
the NLL construction in order to ensure good governarigelna was assigned the role of monitor of
decisions and activities of the ministry and the agency. In order to do so, Delna was given permission
to:*?2monitor decisions of MoC staff at all levels; participate in internal meetings and with third

120The tool was not applied but advocacy to authorities resulted in expected forthcoming legislative changes.
1211n 2004 this was 52% below the EU average. This increased over time to 36% below EU average. See:
http://ec.europa.eu/eurostat/tgm/table.do?tab=table&init=1&language=en&pcode=tec00114&plugin=1

122Desk research, final report Latvia Ip 2011.doc
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parties; askfor clarifications in written and orally; explore third party complaints; analyse
documentation prepared by project parties from a good governance and -@tiuption
perspective; attract external construction, legal and other experts when needed.

Specifc objectives set for the IP were that: agrruption declarations were to be included by the
MoC for every procurement contract, including for subcontractors; all suppliers that violated or
refused to sign the declaration were to be excluded from furtparticipation in tenders, and
existing contracts with them were to be terminated; suspicions of corruption were to be
communicated to the prosecutor general.

Longterm objectives of Delna included that the IP would lead to improvements in the legislation
governing public procurement and contracting.

Hungary

Since 2011, nine IPs have been implemented in Hungary, two of which at the national level and seven
at the local level. Procurement types varied from public relations and financial management
services,to technical controller, planning, construction, taxi services, and computer hardware
acquisition.

The 2010 Global Corruption Barometer shows that citizens perceive political parties as the most
corrupt institutions. The negative perception of political riias is worsened by apparent links
between business and politics. TI Hungary in 2012 edthat an estimated 65/5% of procurement

is affected by corruption. An estimated 25% of largeale procurement works are affectééfThe

EU AntiCorruption Report EU ACR) also references concern over the link between business and
pi 1 EOEAGS 4)80 . AOGEITAI )1 OACOEOU 3UO00AI j.)3q
the interdependent relationship between the political and business elite, concexgarding the
independence of control institutions, and the lack of transparency in the legislative process.
Together these risks raise concerns on state capttffeAn example is the case of Kodzgép
Incorporated, which has won over EUR 710 million in puldicypement. The owner of the company

was considered a close friend of the Prime Minister, former finance director of the ruling party, and

£ O AO EAAA T &£ OEA TAOEITAI OAg AOOEI OEOU8 4EA
been noted throughEB O / DPAOAOET 1'*R1 001 COAI I AOs8

Against this background, the Government adopted in 2012 a-jwar anticorruption programme.

This included important steps in the fight against corruption, such as reviewing laws on public
procurement and distribution of funddJnfortunately, the measures generally failed to address
vulnerable sectors such as the business sector, local governments and the legislature. For the
development of the antcorruption strategy, civil society participated in initial consultations

123See:http://magyarnarancs.hu/belpolAbeletorodesa-legrosszabb80853/?orderdir=novekvo
124Burai P. and Hack P. (20X2)rruption Risks in Hungary 20B@dapest: Transparency International Hungary, p. 232
1255ee:http://magyarnarancs.hu/belpol/kozgeful-a-200-milliardon-78425
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through hearings. The impact of the antiorruption strategy on the state public administration can

be considered effective from the perspective that this level is not widely regarded as a corruption
risk environment. Nonetheless, concerns are voiced that patgitton of the administration can spill

over to lower levels of governance. The 2011 and 2012 Integrity Reports by the State Audit Office
identified several irregularities in the public institutio®?.

IPs were introduced in Hungary for all procurement @aares relatingo the project Development

of 0zdOT x1 60 AOET EETI ¢ xAOAO OOPDPI U ET £#OAOOOOAODOO!
control. In the IPs, the municipality signed as contracting authority, together with the bidders,
independent monitors, Tl Hungary and managing authorities and dgualent agency. The Swiss
Contribution Office covered costs for the IP. TI Hungary developed a visualization tool for the project

AT TT xET C OEOCEOI 00 O OOAAE AAOGEI U OEA DPOT AAOGO 1
could voluntarily sign théP in the agreement pertaining to the construction investment. Adherence

to the IP was possible by signing the declaration, which was part of the tender documentation. All

bidders signed the declaration.

The municipality of the XHDistrict of Budapestigned an IP with TI Hungary as monitor for the
public procurement and the implementation of a nursery refurbishment. Bidders joint the IP during
the procedure. The municipality contracted an independent company in charge of the procurement
procedure. Prioto monitoring the public procurement, Tl reviewed the procurement regulations of
the municipality and called for changes. Costs for the Tl monitoeveevered by the municipality.

The Hungarian Public Procurement Act (PPA) does not foresee exclusioiddsrs. In Hungary
experience shows that breaching the contract can result in disclosure to the public, which has a
preventive effect. In case the monitor identifies or suspects a violation of the provision of Act LVVII
of 1996 or that of the Treaty of thEU, he/she will notify theontracting authority On the basis of

the PPA, thecontracting authoritywill notify the competition authority. The monitor can also turn

to the procurement authority, the police or the public prosecutor.

TI Hungaryhas prepaed elearning material to inform and brief every single employee/colleague in
the institutions signing IPs. If an IP is not correctly implemented it could become an appearance
measure and an additional administrative burden.

Bulgaria

4EA %001 PAAT DAODEKDOE®BIO A1 A 6 AOEAEAAOQOEIT - AAEAT EOI
made since the accession to the EU in 2007. The most recent CVM report from January 2015
highlights the effect of political uncertainty on public opinion concerning corrupfigithe $ecial
Eurobarometer showed that citizens are concerned about the fight against corruption, judicial

126 See:http://integritas.asz.hu/uploads/files/2018s%20eredmények_o6sszefoglalé.pdf
127See:http://ec.europa.eu/cvm/docs/com_2015_36_en.pdf
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reform and tackling organised crim&4 EA #6 - OADPT OO0 Al AAOI U OET x
efforts to strengthen rule of law however the EC finds ardiruption deficiencies. Two key issues
repeatedly addressed are the need to develop and implement a sound evidwassd policy

making strategy, and strengthening the institutional independence and the capacity of anti
corruption units to develop and monitdhe execution of antcorruption policies.

Various key corruption risk areas are identified in Bulgaria, such as impunity of political corruption,
influence peddling between members of political parties and members of organised crime, and
public procurenent. Key vulnerable sectors identified are the health care and energy sectors. The
former experienced decentralisation from the State to the regional level which has not objectively
been assessed. The latter requires transparency in market regulation xawiton of large public
procurement tenders.

Transparency International Bulgaria (Tl BG) implemented three IPs in light of their involvement in
the Siemens Integrity Initiative. Three different kinds of procurement projects were selected
covering three dferent public bodie$?°managing national and EU funds. From February 2012 to
December 2013, TI BG implemented the IPs, which in total covered five public procurement
contracts (two public works and three for the provision of goods and services).

Germany

The German local Chapter (DE) has implemented four IP$°In Bremen and Hannover, the
Chapter implemented IPs for the procurement of two health care projects. In Berlin, the Chapter
implemented IPs for a housing project and for the construction of the iB&tandenburg
International Airport.

The Bremen hospital procurement ran at a cost of roughly EUR 230 milliddE Thonitored both

the planning and construction of the works. The IP (signed June 2009) was seen as a pioneer project
warranting transparencyand anticorruption. A monitor was assigned to the IP with a legal and
construction background. The contracting authority acknowledged the importance of having an
independent monitor on their side portraying both such qualificatidfis.

The construction cds of the hospital in Hannover came to EUR 180 millf8A. construction expert

was publically appointed as monitor for the duration of the IP (signed June 2010). The contracting
authority highlighted in its press release the importance of the IP as aamiynal fair competition,
corruption prevention and no collusion.

128See:http://ec.europa.eu/public_opinion/archives/ebs/ebs_397_en.pdf

129Ministry of Regional Development and Public Works, Ministry of Health, and Ministry of Labour and Social Polic
130See:http://www.transparency.de/Integritaetspakt.80.0.html
31Gee:http://www.transparency.deffileadmin/pdfs/Themen/Verwaltung/PM_Integritaetspakt_Bremen-09924.pdf
132See:http://www.krh.eu/unternehmen/presse/pm2010/Seiten/schutz_vor_korruption.aspx
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The IP for the Berlin housing project (signed July 2010) included a team of two monitors with
technical, economic and legal backgrounds. The monitors were required to scrutinise the entire
planning and construction phase for the modernization and repair of 2,300 apartments in Berlin. The
rehabilitation of the apartments started in the 1990s and in total cost roughly EUR 1.2 billion.

The first and largest IP in Germany was signed in 200%dnitor the construction of the Berlin
Brandenburg International Airport. Being one of the largest construction projects in Europe, the
total cost of the procurement project was initially estimated at EUR 2.4 billion. Due to numerous
project changes, delay/and technical problems, the final cost will be significantly higher. At this
stage the date of opening of the airport is still uncertain. In 2008Hland the company Flughafen
BerlinSchonefeld GmbH (FBS) issued a public call for a monitor team leadjting in the
appointment of an independent external monitor with a strong professional record in public
procurement. For ten years the Tl Chapter engaged in IP activities. In March 2015, the Chapter chose
to end cooperation due to reported corruptiomdidents. The experience in this IP has led the
#EADPOAO O NOAOOEIT OEA Oi1180 AEEAAOEOAT AOOS

Romania

Tl Romania has provided technical assistance for large procurement processes, engaging in
collaboration with a utilities company called Electrica whiet to development of an [Pl Romania

has provided technical assistance for large procurement processes, engaging in collaboration with a
utilities company called Electrica which led to development of an IP

The IP includes a conflict of intereptovision, disclosure of antiorruption policy, monitoring
obligations, budget, and quality review. The IP legal contract was part of the tender documents. Al
parties that participated in the bidding were required to sign the IP. At the time of thiswguhe
Romanian IP has not started monitoring activities.

In case of breach, the IP foresees a complicated scheme of financial corrections. Further, provisions
for a dispute resolution mechanism stated that complaints firaistbe mediated. If not succeful,

the contractor, bidder and Independent Monitor (IM) have the right to appeal to an arbitration panel
of experts. If no solution is foreseen, the CA can impose sanctions and initiate formal legal
proceedings.

Romania plans to organise a platform oWitisociety to discuss the monitoring report before
launching thisIP. The aim of such a platform is to ensure @il societycoverage and, this way,
improve the report. At this stage, concrete results from the IP have been the successful advocacy to
government stakeholders of the IP process for Electrica. The EBRD is also a shergbgkther

with the government,investment funds and other small shareholders.

Italy
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In 2000, TI Italy analysed the IP model and its applicability to the Italian systemdban IP
experiences from other countries as well as findings from a workshop in Bogota at the time. The Tl
Chapter undertook training and education activities and attempted to implement IPs.

The research team dealing with the IP first carefully analytbedtool and systematically assessed

which elements are optional or required for the Italian syst€fSubsequently, the organisation

drafted a model agreement and started approaching municipalities to explore interest. Despite
expressions of interest, thp 00 AEA 110 | AOAOEAI EUA NOEAEI U8 4t
OOOPEAEITT AT A ET AOOEATAPAOEUS DAOAAEGARINO A CA
six municipalities were contacted (Bergamo, Como, Genoa, Milan, Palermo, and Yaidse
municipalities of Milan and Genoa tentatively committed.

Feedback received by the organisation in 2008 provides insight into the workings of IPs in Italy. In
the sequence of activities associated to the implementation of an IP, the organisfitibrcollects
information about the entities that have problems with integrity of procurement processes. Key is
to identify champions within the public administration to allow for support of the IP concept. After
this, they establish contact and offer spprt, i.e. through the use of an IP. Once an agreement has
been made at the management level, training is foreseen on IPs for procurement staff. Support is
given when preparing general purchase conditions in order to introduce the clauses of the IP. After
this, bidders are informed about the need for integrity and transparency. Contracting authorities are
asked to establish clear mechanisms for contract awarding. Bribes are to be excluded and real
competition to win a bid should be based on technicammercial advantages. The Tl Chapter
recommends offering the authority continued support throughout the project implementation.

In Milan, an IP materializet#®The IP included an undertaking of the public authority and the bidders.
For the latter, the IP includeprovisions not to bribe, not to use facilitation payments, not to collude
and disclose information regarding payments related to the contracting process:cBatractors

were excluded. The Tl Chapter highlighted that collusion was the most difficultiéwubd addition,

it was noted that facilitation payments were a common practice and the organisation expressed
concerns that could also affect a certain range of projects abroad. In order to dispel
misunderstandings, bidders were urged to signal grey ar@asvisions concerning the authorities
included: not to demand or accept bribes; not to demand or accept facilitation payments; to disclose
relevant and equal information to all bidders; to guarantee protection of restricted information; to
report any atempted or completed breaches; and to provide public information on the contracting
process. Disciplinary sanctions were included such as: loss or denial of contract, forfeiture of bid and
performance bonds; liquidated damages to principal and competitars] debarment for a period

of five years. Breaches would be dealt with through national arbitration.

133Desk research, Italy_Integrity Pact 2000.pdf, p. 47
134Desk research, Italy_Integrity Pact 2000.pdf, p. 47
135Desk research, see IP ltaly_final version 2008.doc
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LATIN AMERICA

This section presents IP experience in various Latin American countries. Data has been collected
from survey workdesk researchtelephoneinterviews and a field mission to Mexico.

Honduras

The TI Chapter in Honduras is currently establishing an integrity framework in collaboration with the

Ministry of Health. The aim of the agreement is to include IPs as a tool to monitor procurement of

medicines. The frequent use of emergency procurement procedures was a particular weakness
identified in procurement by the local Chapter.

No concrete working mechanism has been set up as at this stage but the Chapter has included
various integrity clauses irheé framework and already signed some integrity agreements. The
Chapter also drafted a concept and strategy paper and has approached the industry in order to
ensure support for the activities across the board.

The Chapter expects that the monitoring actieis will counter some of the weak control
mechanisms of the Ministry and strengthen internal controls. One of th@imducts of the IP is that

the Chapter can call for more structural reform, especially on bidding procedures but also on more
sectorspeciic issues such as dispensing of medicine. The aim is to launch the first IP towards the
end of 2015.

The IP will feature commitments on behalf of the bidders as well as the contracting authorities. For
bidders, this will include commitments not to bribellude or commit any other illegal agtandwill

be held liable for fraudulent representation. Contracting authorities will be requested to disclose
procurement information to the bidders and public. In addition, they will be asked to ethically
commit tothe rules of interaction with bidders during the procurement process. For the Chapter, IPs
are meant to be interactive and allowing citizens to comment on bidding documents. In this context,
all stakeholders (monitor, TI Chapter, bidders, contracting auities and citizens) are entitled to
make allegations of IP violations.

Colombia

Tl Colombia initiated the use of IPs in 1999 and covered sectors as diverse as health, infrastructure,
education, finance, energy, housing, communications and transport. ilP€olombia covered
procurement on the national, regional and local level. According to the Chapter, IPs have managed
to promote dialogue on ethics and public procurement, improved procurement processes and public
contracts, supported in the identificatio of risks, raised public awareness and strengthened
accountability.

Through its experience the Chapter noted that implementation of IPs can be difficult. For example,
the Chapter identified a challenge between legakruption and ethicalor moral corrupion. While
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somebehaviourby contracting authorities can be within the boundaries of the law, from a moral
stance it can be perceived as unethical. Chapters need to find ways to deal with this, especially when
communicating the IP to the public. Another @lfenge the Chapter faced over the years is the
problem of windowdressing and ensuring real political will to drive for change. FirthiéyChapter
identified a lack of willingness of participants in a procurement process to blow the whistle on
identified irregularities as a problem.

Mexico

In Mexico, the federal government introduced the Social Witness Progiastigo Socialin 2004
after piloting various civil society public procurement monitoring projects in collaboration with the
TI Chapter. Sincehiat time, the Chapter has monitored over 200 public procurement processes.

The legally adopted formula for monitoring stems from the IP model designed by TI but differs in
various ways from examples identified across the spectrum. For example, naturédgaicersons

can register and be accredited in order to be eligible for monitoring federal procurement processes.
A government selection committee appoints a monitor from a pool of accredited experts to a
specific procurement projecDe factg the monita cannot choose the process it wishes to monitor.
The contracting authority will include the monitor in the process, provide access to documentation
and meetings, and remunerate the work based on time sheets. The monitor has an observatory role,
but can conment on procedures and promote good practices. In case the monitor identifies
irregularities, it can take the decision to escalate these to competent authorities. Primarily its role is
to ensure that the procurement process is done according to the lathd end, the monitor drafts

a monitoring report that will be made public.

The Social Witness Program in Mexico specifically focuses on the bidding process. This however
does not mean that the monitors do not ask questions about the activities relatitige pre-bidding

or postbidding stages Apart from looking at compliance with legal procurement rules,
independent monitors from Tl Mexico strongly focus on asking authorities and bidders to justify
decisions they take. The idea is that this can bredg&rmation asymmetries within the contracting
authority and also between bidders and authorities.

T1 Mexico has conducted IP projects for numerous federal contracting agencies. A frequent authority
is the stateowned electricity company CFE¢mision Fedal de ElectricidgdCurrently CFE is being
privatized and once operating on the private market it will not be required to use Social Witness for
its procurement. Nonetheless, the company opted for continuing this and is currently developing its
own verson of the tool. The Tl Chapter provides the company with advice on how to set this up. This
includes involving other private sector players in discussing with CFE how to best design this.

Tl Mexico and contracting authorities subject to their Social Witngsogramme identified
improvements in procurement quality, which had impact on the final public goods, works and
services. The method adopted by the independent monitorsludesmotivating the contracting
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authority to trace back decisions taken and asseghether these suit the needs of the public or
economic means at their disposal. With this, the Tl Chapter hopes to break the information cycle and
move the contracting authority to overturn decisions that might impact public procurement in a
negative way

In Mexico, the Chapter argues that in the future the IP as a tool is expected to become part of an
interactive ecosystem of tools that aim to reduce corruption. The role of modern technology, i.e.
through open data, in combination with access to infornoat and transparency laws creates new
opportunities for citizens to play an active role in monitoring public procurement.

El Salvadot3®

Support for IPs in El Salvador erged in 2009 following electionghich centred on issues of
transparency and open governmeiats predominant themesin the wake of the elections, and in
efforts to overcome a reputation for irregularities and corrupt practices at the Ministry of Public
Works, efforts were made to introdie some form of external monitoring to public works projects.

In discussions involving the ministry along with the aspiring Tl El Salvador Chapter Fundacion
Nacional para el Desarrollo, or FUNDE, and the construction industry, via the industry association
CASALCO, the IP was selected as one that would be relatively simple to institute and acceptable to
stakeholders. From 2010 to 2014, the ministry, civil society and the construction industry worked
together to conduct IPs in major public works project&itsalvador, and by August 2015, El Salvador
had introduced 31 Integrity Pacts with projects worth a total of US$62 billion.

The system as designed by all three representative stakeholders in 2010 incorporated many of the
principal elements of the IP asgscribed by TI, including: commitments from the contracting
authority and the bidder not to offer or accept any payment, gift or favour in exchange for
advantages, and agreements to disclose relevant information to the monitor. The IP also includes
persond asset declaration requirements of all of all officials involved in the project, the publishing of
information on project progress on the web, and an undertaking from all parties to report any
inappropriate acts.

Monitoring under this IP begins only afte contract has been awarded, and signing of the IP is
optional. The reason for the late entry of the monitor in the process is owing to a procurement law
which keeps some of the information in the bidding and awarding of contracts confidential. In effect
this means that only the winning bidder during the execution phase of the project is subject to the
monitoring, which has been undertaken both by the TI Chapter FUNDE and another NGO, Iniciativa
Social para la Democracia, or ISD. The selection of projectthe IP came down to a question of

B4 EA ET &£ Of AGEI 1T & 0 OEEO OAAOGEI1T EO #£O0ii " AET AOh - SavatorxyYs O!
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resources and priorities, at times being the most complex projects as directed by the mirdstry
from FUNDE, which has looked at issues such as costs and public interest considerations.

Tangible elements of the pregt and its implementation have been the primary focus of monitoring,
owing to the difficulty of actually evidencing cases of corruption. This included emphasis on the
problem or delay, in the case of FUNDE. For ISD, transparency and accountability anslibave
included the quality and amount of information provided by the ministry website and the number of
complaints filed against signatory parties to the IP. Reports from both civil society organisations
were put on their respective websites and shavéth the ministry. Although the IP does not provide

A T AAEATEOI &I O OAOBPITOA OI OEA 111 EOI 060 Al AEI
public prosecutor or directly to the head of the Ministry of Public Works himself, if of the view that
tEA T ETEOOOU xAO 110 DPOI OEAEI ¢ OOEZEFEAEAT O AOOAI

neither monitoring organization had seen any evidence of corruption.

Stakeholders praised the IP as a deterrent to corruption in early projects, though thasealso
acknowledgement of the limited scope that they could have due to the singularity of each
procurement process. NGO monitoring faced challenges common to many Chapters, including
funding and technical capacity. In recognition of this, the MinistfyRublic Works joined the
Construction Sector Transparency Initiative in 2013, in efforts to build upon the IP experience. Since
summer 2015 no more IPs have been run due in part to lack of funding for the work of both NGOs,
however the IP has been praisg helping to introduce the culture of transparency in El Salvador.

AFRICA

This section presents IP experience in various African countries. Data has been collected from
telephone interviews and survey work.

Rwanda

In 2000, the Government of Rwandedopted a decentralisation policy and a strategy for its
implementation. New corruption risks were identified in line with changes to procurement due to
the new policies. As a consequence, the Tl Chapter started assessing the relevanceofraiption
tools concerning public procurement in the Rwandan context. With the guidance-8fafid TI
Switzerland, the Chapter decided that an IP could be the right tool to monitor procurement on the
local level. Immediately, the Chapter started mobilizing stakeleotdand organised information
meetings.

4EARA #EADPOAOCSO AEAEI OO0 | AOCAOEAI EOAA 111 WcaEl WX
infrastructure procurement. The Chapter organised meetings with stakeholders explaining and
promoting IPs. At the the, the Chapter expected that the IP would help exposing corruption

practices and at the same time help reduce such practices. Financial resources were needed. The
initial idea was to start on the national level with the Ministry of Local Government aisdvihy
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approach local authorities that due to the decentralisation were newly exposed to -scgke
procurement.

Once an agreement was made, the Chapter started working through the details of the IP. Meetings
were arranged with officials, access was regeel to documentation and the Chapter prepared
initial reports. Meetings were also arranged with business representatives and additional support
received from TI. In 2013, the decision was taken to start monitoring two different projects.

Both the biddersand contracting authorities had commitments to adhere to in the IPs. For bidders,
provisions included not to bribe, not to collude, to refrain from all other illegal acts, and to accept
liability. They were also to disclose information regarding payments agents and other
intermediaries, provide the same undertakings from subcontractors and report any attempted or
fulfilled breaches of the IP. Contracting authorities were requested not to demand or accept bribes
and to refrain from all other illegal act¥hey were to disclose relevant and equal information to all
bidders, guarantee data protection disclose public information on the contracting process and
ethically commit to establishing rules of interaction with bidders during and after tender processes.
Also, contracting authorities were to report any attempted or completed breach of the clauses.

Concerning sanctioning, the IPs in Rwanda provided additional sanctions to the ones foreseen by
law. For example, bidders could lose a contract or be denieduppa breaching the IP. In addition,
violations could lead to debarment from contracting with the authority.

The Rwandan IPspars the entirety of the procurement process and contract execution phase. It
includes whistleblower protection and foresees independent monitoring. The IPs do not have a
predetermined procedure in place to pursue breach claims because this is already foreseen by law.

In Rwanda,the monitor held procurement expertise in combination with civil engineering
knowledge. The monitor was selected through an independent selection committee coming from T
2xAT AAGO "1 AOAh OOAEEh OEA DPOEOAOA GhAuwddddh AT A
identify and prevent irregularities. A key tool of the monitor is the entitlement to allege IP violations.

Any anomaly identified by the monitor was to be reported to the Chapter and the contracting
authority. The Chapter subsequently posedatetion as to whether or not to inform the public on

this. The role of the monitor focused on ensuring that laws were followed, and to scrutinise bidding

documents and proposals.

Increased confidence and trust by the bidders is considered a positiveometdrom the IPs.
However, the Chapter noted that no definite feedback could be given on impact on corruption
compared to nonlP public procurement projects, cost savings or increased public support for the
government. Concerningts preventive impact, theChapter points out that, the mere fact that
stakeholders are aware of the presence of an independent monitor affects behaviour. In more
concrete terms, the IPs resulted in the Rwandan Private Sector Federation to develop a code of
conduct that requires ghatories to refrain from bribery.
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According to TI Rwanda, the most important elements for a successful IP are government support,
sufficient budget for monitoring and the close involvement of CSOs. However, the Chapter confirms
that aiming for sustainabilly is obstructed by the high costs for independent monitoring. This makes
the IP a ondime anti-corruption tool. Consequently, FRwanda opted for using the Civil Society
Procurement Monitoring Tool developed by-USA. This allows the Chapter to now mitmm three
procurement processes in real time, using permanent staff members. Special audit activities are
combined with online monitoring, creating a form of social audit. Thus, all procurement processes
are put online and as a consequence citizens alan become monitors. Currently FRwanda is
promoting the tool in four different districts in Rwanda. The fact that Tl is involved already increases
trust in the districts. At the same time, their advocacy is creating awareness among podikgrs.

With the support of policymakers and backing of civil society, the Chapter now aims to
institutionalise the tool through legislative reform. The Chapter foresees the Ombudsman to play a
role as independent watchdog.

Uganda

The Tl Chapter started developing thed&hcept in 2008 and 2009. They initially organised trainings
and meetings on IPs in order to inform stakeholders and gather support. A model was developed in
collaboration with a Swiss organisation. The idea was to target road and water works funded by
international donors such as the World Bank and the European Union. The reasoning behind this was
that these donors could advocate for the incorporation of an IP.

The IP eventually did not materialise. The Tl Chapter was confronted with reluctance on behalf
the contracting authorities.First, the authorities were uncomfortable with the concept of an
independent monitor participating in a procurement process. Secondly, they considered the legal
framework sufficient to allow for a corruption free procuremesrtvironment.Finally, the Chapter
struggledwith alack of fundgo complete the IPThe private sectonadexpressed interesin the IP

but this was dependent on the willingness of the contracting authority to pronibte

According to the Chapter, thiocal context in Ugandds suitedfor a tool such as the IP. There are
problems with collusion, bribery and kidkacks even though theprocurement process overall is
considered openby way ofpublic websites, transpareriidding and public awarding otontracts.
Despite this openness, according to the Chapter, more sophisticated forms of corruption, such as
collusion, are not necessarilprevented In addition, the system does not cover contract
implementation, which is considered problematic. The Chapgpects that here the IP could add
value.

ASIA

This section presents IP experience in various Asian countries. Data has been collected from
telephone interviews, survey work and a field mission to India.
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Indonesia

In 2013 the Chapter initiated the PITAopect that supports businesses based on four different
pillars: participation, integrity, transparengand accountability:**The project as a whole covers a
wide array of activities to help private sector players and in particular stateed companies to
harness anticorruption standards. Part of this includes active engagement of civil society in the
monitoring of procurement. According to the Chapter, a major risk for staened companies is
undue influence by political parties, in particular the rgliparty. In addition, the companies face
corruption on the ground when interacting with citizens. The combination of these two requires a
holistic approach and therefore it is considered that a project such as PITA can help shield these
companies againsthis. A major project by the Chapter focused on the couditéecond biggest
electricity provide, whosedirector at the time asked the Chaptéar assistance

In 2013 and 2014, the Chapter introduced the project in 47 business units and 10 subsidiaries. Th
main driver behind the successful implementation is the leadership of the company. This project is

considered a flagship given it is the first time such intensive collaboration materialised between civil

society and the private sector.

The IP function othe PITA project build on the assumption that procurement is vulnerable to
corruption and can only be addressed through systematic monitoring and ratdieholder

ET O1T1 OAI A1 68 4EEO EIT Al OAAO Al-dortuptidni cavin&dnthe AA O x A
company itself and the Chapter. Together they evaluate existing regulations on procurement,
identify weaknesses and loopholes and provide policy recommendations. The project includes
provisions for bidders and for the contracting authorities. For leiddthis includes the provision not

to bribe, collude or engage in other illegal activities. The contracting authorities are in addition asked

to disclose information on procurement to the public and to bidders. Alsey have to report any

attempted or completed breaches of the clauses, ethically commit to rules of engagement between
bidders and authorities and disclose financial interests.

The PITA project does not include specific sanctions apart from those fanese¢he law. The
Chapter highlights that monitoring activities are seen as a way to enhance learning of stakeholders.
In case irregularities are identified the stakeholders first try to solve these through collective
agreement. If this fails, the decisiaran betakento follow judicial procedures.

The Chapter has not defined clear criteria for success, however notes that the PITA project is a
learning exercise. This is considered temporary and the Chapter aims to finish the project once they
consider thecompany can be selustainable in its antcorruption efforts. Currently, the Chapter is
looking into new PITA projects dealing with stat&vned companies in the mining sector.

13%5ee: http://www.ti.or.id/index.php/priority/2013/10/07/pitempat-pilar-program-pln-bersih
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Malaysia

The Chapter in MalaysiatroducedIPs as tools to address businestegrity, with feedback from

the Chapter referring to two specific instances. The first instance concerned the mining company
KSSB (Kumpulan Smesta Sdn Bhd). This included an agreement in which clear cbééswabur

were established including ways torgaion misconduct. The second case concerned an IP for the
company Mass Rail Transit. The MRT case concerned the building of a rail network around Kuala
Lumpur. The Chapter further made reference for this LR to an initiative from within the Government
to introduce an IP with its suppliers. This was considered of limited impact as the IP activities were
in practice limited to only a public statement by the authorities.

Apart from the mining and public works sectors, TI Malaysia also advocates for the tisetobl in

other sectors. For example, in 2010 the Chapter called for the inclusion of an IP in relation to a
rehabilitation project of a major river which included works for RM50 bilti88pill overeffects
identified from the IPs have included plan®in the public authorities to extend the IP to local
councils®**

- Al AU O Edrmipiion Ader@Erefers on its website to the use of the IP in 268¥cording to

the agency, the main objectives of the IP are to strengthen efforts towards improving ityemrd
transparency in government procurement while at the same time reduce waste and curb the abuse
of power. The IP covers government employees involved in public procurement and members of
procurementrelated committees, such as bidders and appointedigtants. Sanctions in case of
violations include termination of contracts and liability of damages resulted from this termination.
Further, sanctions include forfeiture of bids or performance bonds, blacklisting and criminal or
disciplinary action againemployees.

Pakistan

The IP was applied in Pakistan in 2001 in the context of thi &reater Karachi Water Supply
Scheme (Kl Project). The project featured two phases, with Tl Pakistan having an extensive role
that included implementation of theR, selection of consultants for design and supervision, and
selection of contractors. All bidders were required to sign the IP, with clauses that included not to
offer or accept bribes, collude with other bidders, disclosure of all payments and to raptation

of the IP. Project sanctions also featured in the IP and included liability for damages as well as
blacklisting. The IP itself was part of aR8int Programme for Economic Revival of Karachi, with
the city government applying similar processesdaprinciples of transparency in other contracts at

the time 14

1385ee:http://transparency.org.my/medisand-publications/trmalaysiacallsfor-integrity-pactsips-in-klang-river-rehabilitation-project/
139Gee:http://www.thesundaily.my/node/140459
140See:http://www.sprm.gov.my/index.php/en/korporat/20150-29-01-30-59/14 2knowledge/7 74integrity-pactmalaysia

141Siddiqui et al, 2015.
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Tl-Pakistan states that over Rs. (Pakistani Rupees) 1,000 million were saved due to the
implementation of the IP, with major savings seen in both phases. In the award of the consultancy
contrad for design of the project, it was initially estimated by the contracting authority to cost Rs.
249 million, and instead was awarded at Rs. 62 million, roughly a third of the projected costs. While
less dramatic in percentage terms, in absolute figuré® tost difference between estimated and
awarded construction contracts were even greater. The initial estimates of Rs. 5285 million were
instead Rs. 4448 million, a difference of Rs. 837 million. The commitment of the managing directors
of the Karachi Wadr and Sewerage Board (KWSB) was also praised as highly influential in the
positive results that followed from the IP, highlighting once more the importance of political will
from government authorities. FPakistan has produced a detailed report on thxperience

AEA OOAAARAOO 1T /&£ OEEO AAOI U AgGPAOEAT AA xEOE OE!
Procurement Rules enacted in 2004, whereby IPs are applied to public procurement tenders valued

at or above Rs. 10 million. Discussions with @leapter raised concern however at the lack of
independent monitoring in the model as applied by the government. With monitoring being the task

of the contracting agency instead of-Pakistan, as in the case of thelKKproject, or another civil

society aganisation, the IP has less civil society participation than as previously enacted in the
country. The Chapter does however perform a complaint mechanism service. Bidders in government
procurement may send concerns to Tl Pakistan, which, if assessedvalidecan then be forwarded

by the Chapter to the procuring agency and regulatory bodies involved.

Despiteconcerns ovethe implementation arrangements, the Chapter has observed a change in the
more international bidders taking part in public procurement tenders in Pakistan. Nonetheless, in
discussions with the Chapter there emerged a desire from their side for the inclusion of independent
monitoring andapplication of sanctions; lack of political will from the government however has
hampered the IP from moving in this direction.

India

The purpose of the IP in India is to increase transparency through ethical conduct in public
contracting and procurementprovide a mechanism for the detection of risks and red flags, and
promote corrective measures. From an implementation standpoint, India has adopted the IP in a
AAEOI U OT ENOA EAOCEEIT AT i1 PAOAA O1T 1T OEAQbrEADOA
the Oil and Natural Gas Corporation Limited (ONGC) in 2006, a Public Sector Undertaking (PSU), or
state-owned enterprise, though TI India has been advocating for the IP for several years at this point.
This was followed by the first recommendationtbie IP from a government source via the Second
Administrative Reforms Commission (ARC), where in its IV Report on Ethics in Governance the IP
was recommended as a tool to promote transparency in contracting. The IP in India was further
legitimized and advoated for by the government following the issuance of the first circular of the
Central Vigilance Commission (CVC) in 2007, which officially recommended the adoption of IPs by
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all PSUs. Further circulars issued by the CVC in May agdsA2008, as well aglay 2009 also
recommend adoption of the IP. The 2009 circular outlines what is known as the Standard Operating
Procedure (SOP) which outlines essential elements of the IP should it be taken up by PSUs. The
official recommendations from the SOP in termslBfclauses include:

0 Promise on the part of the principal not to seek or accept any benefit, which is not
legally available;

0 Principal to treat all bidders with equity and reason;

0 Promise on the part of bidders not to offer any benefit to the employe&she
Principal not available legally;

0 Bidders not to enter into any undisclosed agreement or understanding with other
bidders with respect to prices, specifications, certifications, subsidiary contracts, etc.;

0 Bidders not to pass any informatioprovided by Principal as part of business
relationshp to others and not to commitray offence under PC/ IPC Act;

0 Foreign bidders to disclose the name and address of agents and representatives in
India and Indian Bidders to disclose their foreign printspa associates;

0 Bidders to disclose the payments to be made by them to agents / brokers or any
other intermediary;
0 Bidders to disclose any transgressions with any other company that may impinge on
the anti-corruption principle!*

The SOP states that thlP should be in effect from the pled stage until completion of the contract,

and provides guidelines regarding implementation, role/function and appointment procedures of
independent external monitors, and a periodic review system. The actual IPatR8U decides to

use is prepared by the PSU in question, but approved by the CVC and TI India. Roughly half of the
PSUs that have adopted IPs have sigagdoU with Tl India however this is not mandatory.

This role of the CVC in the process differentiates P in India from many in other countries. Though
PSUs/contracting authorities are responsible for the bulk of the implementation activities,

AppPpOi OAT T &£ OEA T1TTEOI Oh xEEAE OEA 30APDOAABI O
is doneby the CVC.

IPs have been a feature of Indian defence procurement since 2006, through the adoption of a
provision called the preontract Integrity Pact. The goal of the intervention was to eliminate
corruption from defence deals through the form of a #hing agreement between buyers and sellers
which prohibits misconduct. The act which introduced IPs in the defence sdatomn as the
Defence Procurement Procedures (DPP), also requires an independent monitor, responsible for
addressing any violations thdahe bidders point out. The requirement was continued in the DPP

1425ee:http://integritypact.in/download/CVC%20Standard%200perating%20Procedure% 2 A@%ay%202009.pdf
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2008, with an Amendment 2009 providing further information on the exact remit of the monitor,
who is tasked with the duty of examining violations that are raised by the bidders.

Tl India mdertook a review of IPs in the country in 2012, finding that it has been effective in
contributing transparency to the procurement process, upheld a level playing field, boosted vendor
confidence and brand image. Several issues that arose includedaheernthat compliance with

the IP, due to its mandatory nature, risked becoming a formality, and that here was a need to address
changes in the ethical culture as a whole in addition to the legal and enforcement elements. In
addition, enhanced oversight capilities of the monitor in order to actively uncover potential
irregularities were a refrain heard from several stakeholders durindiéhe visit conducted in India

as part of this Learning Review.

One potential stumbling block towards greater oversighnd thus potential uncovering of
irregularities in the Indian context may be found in the implementationget The threshold level

AO xEEAE )00 I 000 AA Apbpl EAA 1T £ZO0AT Al OAOO i o Ol

assigned to cover whatan be hundreds of procurement processes over the course of a year, the
time that can be allocated to observation can vary considerably. For example, a PSU in India that has
been using Integrity Pacts since 2008 for all contracts over 1 crore (ten nitllipaes, or roughly
US$153,000) and has under contract two monitors (in India, monitors are paid by the PSU), notes
that despite attestations of success in preventing bribery and corruption during this implementation,
during this entire period the IP hasily handled eight complaint$** For another PSU in the oil and

gas sector, also using Integrity Pacts since 2008, in over 1500 tenders, 46 complaints were
received** Similar figures were reported in discussions with IEMs and other stakeholders from
PSUsThe small number of complaints raised per se does not exclude success of the IPs in preventing
irregularities; however the limited resources of the monitor and large volume of tenders may
suggest that certain tenders are given less attention than others.

A greater role for civil society in monitoring and social auditing has also been raised as concerns. In
late 2015 TI India began undertaking a new IP evaluation study of experiences in the country, with
the aim of improving the tool and increasing its rédarther in the country.

143presentation at Tl India conference, 17 September 2015.
1441bid.
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Annex IV:Interviewees, Field Missions and Focus Group Participants

Number Role

Field Mission India: 1723 September 2015
1 Civil Society
2 Civil Society
3 Civil Society
4 External Monitor
5 Private Sector
6 ExternalMonitor
7 External Monitor
8 Contracting Authority
9 Contracting Authority
10 Contracting Authority
11 Contracting Authority
12 Contracting Authority
13 Civil Society

Field Mission Mexico: 2125 September 2015
14 Civil Society
15 External Monitor
16 Public Sector / Civil Society
17 External Monitor / Civil Society
18 Contracting Authority
19 Civil Society
20 Civil Society
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21 External Monitor

22 Contracting Authority
23 Civil Society

24 Civil Society

Others: September- November 2015

25 Civil Society
26 Civil Society
27 Civil Society
28 Civil Society
29 Civil Society
30 Civil Society
31 Civil Society
32 Civil Society
33 Civil Society
34 Civil Society
35 Private Sector
36 Civil Society
37 Civil Society
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