





Further reading

E. Sicdkova-Beblava, ‘Transparentost’ a Korupcia’,
in M. Kollar et al. (eds.), SGhrnna sprava o stave
spolocnosti (Bratislava: IVO, 2006).
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Sicdkova-Beblavda and P.  Nechala,
‘Protikorupéné minimum 2006’ (Bratislava: TI
Slovakia, 2006).

TI Slovakia: www.transparency.sk.

Corruption Perceptions Index 2007: 6.7 (25th out of 180 countries)

Conventions

Council of Europe Civil Law Convention on Corruption (signed May 2005; not yet ratified)
Council of Europe Criminal Law Convention on Corruption (signed May 2005; not yet ratified)
OECD Convention on Combating Bribery of Foreign Public Officials (signed December 1997; ratified

January 2000)

UN Convention against Corruption (signed September 2005; ratified June 2006)
UN Convention against Transnational Organized Crime (signed December 2000; ratified March

2002)

Legal and institutional changes

e Law 28/2006 for the improvement of public
services, which incorporates a new organisa-
tional formula into the general state adminis-
tration, was passed on 18 July 2006. The law
gives government agencies greater autonomy
and flexibility in management, but at the
same time requires reinforcement of the
mechanisms for monitoring effectiveness and
promoting accountability. The law creates an

1 Law 28/2006, no. 171.

agency for monitoring public policies and
service quality that specifically includes par-
ticipation among its behavioural principles,
understanding this as a commitment to con-
sulting with stakeholders in carrying out their
tasks.!

The post of special prosecutor for ecology
and town-planning offences, with a brief to
act ‘directly, strictly and forcefully’ against
any infraction of this kind, was created in
April 2006, though it only began to function
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from summer 2006.2 At least one prosecutor
with specialised knowledge about environ-
mental matters will be posted in each
province and another in each autonomous
community. They are responsible for con-
ducting investigations, participating in trials,
acting in the public interest and writing
reports. The Special Prosecutor’s Office has
become very important in the struggle
against corruption in town-planning (see
below).?

Law 5/2006 on the Regulation of Conflicts
of Interest of government members and
senior administration officials is also note-
worthy, as it contains a range of rules cover-
ing, inter alia, incompatibility with other
activities, the limits of patrimony and after-
work activities. The law is complemented by
provisions that establish the publication of a
record of activities for senior officials, and the
publication in the official state bulletin of the
goods and property of government members
and secretaries of state.*

The Ethical Code for Public Employees,
incorporated in the Basic Statute for Public
Employees, passed on 12 April 2007 and came
into force in May. The code starts with a
general obligation to perform assigned tasks
diligently, to bear in mind the public interest,
and to observe the constitution and other
laws. It then sets out a series of principles of
behaviour, including: conduct shall be based
on respect for people’s fundamental rights and
freedoms; public employees should exclude
themselves from matters in which they have a
personal interest, as well as any private activ-
ity that involves the risk of conflicts of inter-
est with their public service; they should not
accept any favour from persons or private
bodies that implies privilege or unjustified
advantage; and they shall act in accordance

2 Law 10/2006.

with the principles of effectiveness, economy
and efficiency.®

e From May 2007 the new Land Law, 8/2007,
introduces new incompatibilities for elected
members and senior executives, as well as
for local comptrollers and city managers.
According to the law, which came into effect
on 1 July 2007, two registers, one for officials’
goods and the other for their activities, will
both be open to public scrutiny. In contrast to
the previous system, which affected only
locally elected members, the obligation to
declare wealth and provide supporting docu-
mentation has been extended to unelected
members of local government councils and
senior executives. For two years after the end
of their mandate, representatives who have
held executive positions in local government
are not allowed to work for companies directly
related to their previous activities, in accor-
dance with article 8 of Law 5/2006 on the reg-
ulation of conflicts of interest of government
members and senior administration officials.
The new law also requires councils to set up
websites to provide information on town-
planning agreements with private developers
or landowners, and any reclassifications or
increases in building permits. Such decisions
were previously taken by the mayor and were
subject to little transparency (see below).

Corrupt web of construction spreads

Most of this new legislation reflects government
alarm at the scale of corruption in Spain and how
best to fight it. The area of greatest concern is
local government and, within it, land and town-
planning policy. The number of corruption cases
in town-planning and land regulations reported
or under investigation has shot up from 2,016 in
2004 to 3,279 in 2005 and to 3,846 in 2006.° A

3 See www.unep.org/labour_environment/PDFs/speech_narbona.pdf.

4 Law 5/2006, no. 86.
5 Law 7/2007, sect. 6.

6 Memoria de la Fiscalia General del Estado, 2004, 2005 and 2006; available at www.fiscal.es.



recent report by Greenpeace estimates that there
are 41,000 illegal buildings along Andalusia’s 817
kilometres of coastline, and 700,000 new homes
are already planned for the autonomous state.”

The Andalusian resort of Marbella was the first
place where links between town-planning,
money-laundering and the country’s booming
construction sector came to light in 2001, and
then again following Operation White Whale in
2005 (see Global Corruption Report 2006). Despite
all the police and media attention, corruption
has proven singularly intractable in Marbella’s
town hall.

In March 2006 the Marbella courts and prosecu-
tor’s office launched Operation Malaya,® arrest-
ing the mayor, Marisol Yagiie; her deputy, Isabel
Garcia Marcos; and José Antonio Roca, the
town-planning adviser involved in the first
property-related scandal to break under the
former mayor, the late Jests Gil. Judge Miguel
Angel Torres said that Roca was ‘the driving
force in Marbella City Hall and that the mayor
performed a mere symbolic role’.? In a second
phase of the operation, the police arrested a
former chief of police, a deputy mayor, a
number of councillors and two construction
entrepreneurs.’ The combined operations
yielded €2.4 billion (US$3.2 billion) in confis-
cated property and led to 1,000 bank accounts
being frozen.

A sense of outrage is now beginning to coalesce
around corruption in less flashy locations. In
November 2006 two former mayors of the small
town of Ciempozuelos, south of Madrid, were

Spain

charged with bribery and money-laundering.!!
Again, the motive was building permits and the
enormous profits to be made in the property
market. Pedro Antonio Torrején, who stepped
down as mayor when the allegations were made
public, was accused of approving the building
of 5,600 new homes by the construction
company Esprode in exchange for a commis-
sion of €40 million (US$54 million), shared
with his predecessor as mayor, Joaquin
Tejeiro.!?

In Telde, Grand Canary Island, the mayor and
five city councillors resigned on 10 November
2006 for their alleged role in the ‘Faycan’ case, in
which illegal commissions were paid during the
tendering of public works projects.!* An adviser
of the public works councillor declared that part
of the funds, reportedly as high as 20 per cent of
the contract value, went to finance the local
People’s Party (PP) branch. The party announced
that it would sue.

Another reported scam in the same autonomous
community was based on the complaint of a
businessman, Alberto Santana, about corruption
in the granting of concessions to build wind
farms in the Canary Islands.'* According to
Santana, José Manuel Soria, president of both
the Canary Islands PP and the Grand Canary
Council, is alleged to have disallowed a bid from
Megaturbinas and passed privileged information
to a competing firm, Promotora de Recursos
Edlicos, in exchange for financial incentives. The
deal was handled by his brother, Luis Soria,
industry adviser to the Canary Islands govern-
ment from 2003 to 2005.1

7 Greenpeace, Destruccion a toda costa: Informe sobre la Situacion del Litoral Espariol (Madrid: Greenpeace, 2007).
8 See www.citymayors.com/politics/marbella_corruption.html.

9 Ibid.
10 See www.spanish-review.com/article654.html.

11 See www.citymayors.com/politics/spain_corruption.html.

12 Ibid.

13 Ibid.

14 El Pais (Spain), 16 June 2006.

15 El Pais (Spain), 10 February 2006.
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A similar corruption trend has emerged in the
Balearic Islands. In November 2006 police
arrested Eugenio Hidalgo, mayor of Andratx,
western Mallorca, for cultivating links with offi-
cials in the building supervision office in order
to obtain illegal construction contracts and
change zoning restrictions.'® Allegedly, he had
acquired property on a protected stretch of coast
and instructed the town council to approve an
application to build 150 units in twenty-six con-
dominiums for an estimated profit of €10
million (US$13.5 million). He was also accused
of having accepted bribes. The regional director
general of land, Jaume Massot, was also detained
for alleged money-laundering.!”

Fuelling town hall corruption is a spiralling prop-
erty market and Spain’s popularity as a retire-
ment destination, but the origins of the problem
go back to the nineteenth century and Spain’s
traditional land regulations.'® The latter allowed
landowners to retain the benefits of urban expan-
sion, capturing a public policy for private profit.
This is because the law allows the virtual land
value (for example, 100 new apartments) to be
incorporated into the real land value, building
high levels of inflation into the process before
the first brick is even laid. Add to this the prolif-
eration of inscrutable rules (more than 5,000
pages of norms), which few citizens outside the
planning department can understand.

Conflicts of interest office loses first
round

Law 5/2006, regulating conflicts of interests of
members of the government and high officials in
the general administration, has been a positive
step forward in preventing corruption in central
government. Looked at in closer detail, however,
some aspects leave much to be desired.

16 Spiegel International (Germany), 1 March 2007.
17 La Vanguardia (Spain), 26 April 2007.

For example, there is inconsistency in the system
of sanctions. Current provisions penalise making
a false statement to the Conflict of Interest
Office, with a potential sanction of dismissal and
disqualification from high office for five to ten
years. Failure to present a statement at all is only
considered an infraction, however, whose sole
outcome is publication in the official gazette.
This opens the gates to abuse of position.

The most serious failure, however, is in the regu-
lation of the Conflict of Interest Office. On the
one hand, its functional autonomy is recog-
nised, but, on the other, it is organisationally
dependent on the Ministry of Public Admini-
stration. This dependence will tend to neutralise
its autonomy. Spain’s administrative model is
based on the constitutionally established princi-
ple of hierarchy, which is widely incorporated in
formal and informal practices, and daily rou-
tines. The Conflict of Interest Office was initially
situated under the general secretary of public
administration as an office that required man-
agement by a senior official with the rank of sub-
director.

In January 2007 its position within the ministry
was changed, concomitant with an extension of
its powers to include the incompatibilities of
public employees in the general administration.?
It is now located within the General Direction of
Organisation and Inspection of Services. This
increase in power comes with serious limitations
to effective investigation, however:

e it does not have its own budget or autono-
mous staff;

e it has no right to access employees’ tax and
contributions information, which is con-
trolled by the tax agency, so detecting data fal-
sification is very difficult;

18 See www.elmundo.es/especiales/2006/11/espana/corrupcion_urbanistica/problema.html.

19 Real decreto 9/2007, 12 January 2007.



® it cannot investigate without formal authori-
sation from the minister; and
@ it has no power of sanction.

The baptism by fire for its independence
occurred in June 2006, when it was discovered
that the ex-president, José Maria Aznar, had been
receiving €10,000 (US$13,500) per month
through his company, Famaztella S.L., from
News Corp, the group owned by media magnate
Rupert Murdoch, since September 2004 for
‘strategic consultancy’ activities. The discovery
was made when the Murdoch group reported the
payments in a filing to the US Securities and
Exchange Commission.?°

Aznar was not legally entitled to receive this
money, since he was a councillor of state at the
time, a post that disqualifies holders from accept-
ing any direct or indirect payment for private
sector activities. Aznar had neither declared this
income nor his consultancy for the Murdoch
group, and would have been disallowed from
employment with News Corp for two years
because he had had direct relationships with it
during his presidency. The media reported the
matter?! and the minister of public administra-
tion announced an investigation, but the
Conflict of Interest Office did not press ahead
with it nor propose any further sanction. The
matter was filed away and, in so doing, vast
amounts of legitimacy drained away from the
new office.

Manuel Villoria (TI Spain)

20 El Pais (Spain), 28 June 2006.
21 El Pais (Spain), 29 June 2006.

Spain

Further reading

J. L. Diaz Ripollés et al., Prdcticas Illicitas en la
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Planeta, 2004).

F. Jiménez, ‘La Incidencia de la Corrupcién en la
Democracia’, presentation at the Informe
sobre la Democracia en Espafa: la Estrategia de
la Crispacion, Fundacion Alternativas, Madrid,
2007.

F. Jiménez and M. Cainzos, ‘Political Corruption
in Spain’, in M. Bull and J. Newell (eds.),
Corruption in Contemporary Politics (London:
Palgrave, 2003).

J.Malem, La Corrupcion: Aspectos Eticos,
Econémicos, Politicos y Juridicos (Barcelona:
Gedisa, 2002).
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Estrategia de la Crispaciéon, Fundacion
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Switzerland

Corruption Perceptions Index 2007: 9.0 (7th out of 180 countries)

Conventions

Council of Europe Criminal Law Convention on Corruption (signed February 2001; ratified March

2006)

OECD Convention on Combating Bribery of Foreign Public Officials (signed December 1997; ratified

May 2000)

UN Convention against Corruption (signed December 2003; not yet ratified)
UN Convention against Transnational Organized Crime (signed December 2000; ratified October

2006)

Legal and institutional changes
® On 1 July 2006, the day that Switzerland rati-

fied the Council of Europe Criminal Law
Convention on Corruption and its Additional
Protocol, the Federal Council accordingly
revised the Swiss Criminal Code and the
Federal Law on Unfair Competition.! There
were three important changes in anti-
corruption law. First, active bribery of a
foreign official was extended to encompass
passive bribery, including members of foreign
parliaments, international organisations and
international courts. Second, under article 4 of
the federal law, passive bribery in the private
sector became an offence. Third, the criminal
responsibility of legal entities was extended to
active bribery in the private sector. That effec-

tively means that a private company shall be
punished independently of any employee if it
is deemed not to have taken all necessary
measures to prevent such an offence.

In a partial break with its secretive past, the
federal government introduced a freedom
of information law? on 1 July 2006, thereby
catching up with the rest of Europe and some
of its own cantons.’ The Law on Transparency
guarantees legal access to official documents of
the federal administration, and assures the
right to information of all organisations and
persons, public or private, with the authority
to pass decisions of first instance.* Important
exemptions from the law, however, include
the Swiss National Bank, the Federal Banking
Commission, the Federal Assembly, parlia-
mentary commissions and the Federal

1 See www.ejpd.admin.ch/ejpd/de/home/themen/kriminalitaet/korruption/ref korruption__europarat.html.
2 For further information, see the website of the Federal Data Protection and Information Commissioner (FDPIC),

at www.edoeb.admin.ch/index.html?lang=en.

3 M. Pasquier and J.P. Villeneuve, ‘Access to Information in Switzerland: From Secrecy to Transparency’, Open

Government, vol. 2, no. 2 (2006).

4 That is to say, decisions based on public law which, inter alia, create or modify rights or obligations, or rule on the

existence and extent of right or obligations.



Council. Parliament can also effectively with-
draw particular administrative units or organ-
isations from the obligations of the law if their
mandates require it. Access to documents can
also be denied when the requested document
is not complete - or if it was completed before
the passage of the new law. Nonetheless, there
is strong evidence that the public is using its
new right. Between 1 July and 31 December,
ninety-five requests for information were
lodged, of which forty-one were rejected.>

e Whistleblower protection does not have a
proud history in Switzerland, where those
who denounce corruption have routinely
been dismissed as troublemakers. In 2003 two
MPs initiated legislation to improve the legal
status of employees who report wrongdoing,
but key political and economic stakeholders
were hostile to the proposal. Since then,
however, the level of awareness has grown,
perhaps influenced by international develop-
ments. In June 2007 parliament adopted an
amended version of the 2003 motion, and
mandated the Federal Council to elaborate a
draft whistleblowers’ act. The council was
asked, in particular, to consider: the protec-
tion from unfair dismissal or other discrimi-
nation of private sector employees who report
illegal acts; existing civil legal sanctions on
unfair dismissal and modifications to improve
their effectiveness; equalising levels of protec-
tion for public and private sector employees
alike; and the introduction of a legal obliga-
tion for public officials to report misconduct.®
The first draft of the bill will be presented to
parliament in 2008.

e Company law is to be modernised to bring it
into line with the needs of the economy. A
draft of the Company and Accounting Law

Switzerland

Reform, prepared by the Federal Department
of Justice and Police (FDJP), was favourably
received during the statutory consultation
process.” The reform affects corporate gover-
nance, capital structure, modernisation of the
general assembly and accounting and is
intended to bring about more effective anti-
corruption measures. In the area of corporate
governance, the draft recommends an exten-
sion of information and voting rights for
shareholders, including the right to know the
remuneration of senior management in
private companies.

The Duvalier case

During his fifteen years in power the former
Haitian dictator, Jean-Claude ‘Baby Doc’
Duvalier, along with his family and entourage,
embezzled over US$515 million of public funds,
according to evidence collected by the Haitian
authorities in 1987.8 Duvalier transferred rev-
enues from tobacco taxes, the mining industry,
vehicle insurance and the national lottery to an
extra-budgetary ‘social fund’ that he alone con-
trolled. He justified the practice as benevolent
paternalism, but actually used the fund as a
private account. He and his cronies also con-
tracted loans from the national bank without
repaying them.

After Duvalier’s escape to France in 1986 the new
government sent the Swiss Justice Department
documentation of all known illegal bank trans-
actions that had occurred during his rule.” The
Swiss authorities discovered and froze Fr7.6
million (US$6.4 million) of the estimated total
in Swiss accounts.!® Haiti failed to provide the
necessary documents in due time, however. In

5 FDPIC, ‘14th Annual Report 2006/2007" (Bern: FDPIC, 2007).
6 Report of the Commission for Legal Affairs (2006), available at www.parlament.ch/afs/data/d/bericht/

2003/d_bericht_s_k25_0_20033212_0_20060221.htm#1.

7 FDJP, ‘Reform of Swiss Company Law Approved in Principle’, press release, 14 February 2007.
8 Letter from Onill Millet, governor of Banque de la République d’Haiti, 15 January 1987.
9 R. Vogler, Swiss Banking Secrecy: Origins, Significance, Myth (Zurich: Association for Financial History, 2006).

10 Swisslnfo, 22 August 2007.
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2002 the Directorate of International Public Law
in the Federal Department of Foreign Affairs, in
acknowledging the persistent weakness of Haiti’s
judicial system, extended the freeze of Duvalier’s
accounts until 31 May 2007.! By law, the funds
can only be frozen for a limited duration if the
government requesting restitution does not
provide the relevant evidence.

An initiative to reach an extra-judicial agree-
ment between Haiti and the Duvaliers to share
the total amount failed in early 2007. In mid-
May the directorate stated its concern that the
freeze could not be extended without limit and,
under the rule of law, it was bound to return the
funds to the Duvaliers as their formal propri-
etors. It subsequently installed a special com-
mission for the revision of the International
Mutual Legal Assistance Act.

International, Haitian and Swiss NGOs were out-
raged at the plan to return the funds to the
Duvaliers and requested a further extension so
that Haiti could take steps to accuse the former
dictator of human rights violations, as well as
seek technical legal assistance. This was in line
with Switzerland’s own intentions, as the time
limit had expired in 2002, and only crimes
against ius cogens could lead to a new procedure
of mutual legal assistance.

Facing public anger, the Federal Council post-
poned the funds’ release for a further three
months. The Swiss NGO Aktion Finanzplatz
Schweiz (AFS) noted'? that this was merely a tem-
porary remission and petitioned the govern-
ment to take steps to freeze such funds until the
country of origin was capable of launching a

11 Ibid.
12 AFs, press release, 13 June 2007.

13 Tax-news.com (British Virgin Islands), 27 August 2007.

proper case of international mutual legal assis-
tance.

There were parallel initiatives by international
agencies. The UN'’s special rapporteur on
impunity, Louis Joinet, a founding member of
the movement against impunity, negotiated
with the Haitian president, René Préval; the
Swiss Directorate of International Public Law
sent two delegates to Port-au-Prince; and the
World Bank president, Robert Zoellick, offered
technical legal assistance, should Haiti request it.

On 13 August 2007 President Préval wrote to
Federal President Micheline Calmy-Rey of
Switzerland stating that Haiti intended to set up
a procedure of mutual legal assistance, but that
this would entail at least twelve months’ further
delay. The Swiss government judged this suffi-
cient to prolong the freezing of the Duvalier
accounts for a further year.

The Swissair case

Before 2000, when the government ratified the
OECD Convention on Combating Bribery of
Foreign Public Officials, it was legal to bribe in
the interests of doing business abroad and to
declare the amount as an extraordinary tax
expense. Since the revision of the Criminal Code
only one conviction has been handed down,
however, and that was for a trivial matter involv-
ing a mere €500 (US$675).14

The collapse in October 2001 of the national
airline, Swissair, is worthy of analysis in this
respect. Thousands of employees lost jobs and
pensions, and anger at the demise of one of the

14 In 2001 a court in Ticino convicted a foreigner who had offered an Italian customs official Fr800 (US$675) in
exchange for a false stamp on his passport. The court handed down a suspended prison term of thirty days and

expelled the defendant from Switzerland for three years.



nation’s most prestigious companies resulted in
a cry for the punishment of those responsible.
The trial, which started in January 2007, sought
to discover to what extent the former board and
management of Swissair had been responsible
for the airline’s bankruptcy. In addition to the
main charge of mismanagement, a further accu-
sation was made alleging unjustified payments.

The latter referred to unjustified payments to the
management of the Polish airline, LOT, by
Swissair’s former CEO, Philippe Bruggisser. In
1999 the Polish government had announced it
would privatise 37 per cent of the state-run
airline. Three airlines responded to the offer:
British Airways (BA), Lufthansa and Swissair. A
Swissair stake was strategically important,
because Austrian Airlines had recently cancelled
its partnership arrangement, limiting Swissair’s
access to the East European market. Bruggisser
needed the LOT deal to stuff the huge hole in the
east.1

In the summer of 1999 a Finnish employee of
Swissair made two interesting statements. First,
that Swissair was slightly ahead of Lufthansa in
the competition for LOT, and streets ahead of
BA. But, second, that BA had offered LOT’s CEO,
Jan Litwinski, a salary of €150,000 (US$202,500)
on top of the share price. ‘In such a competi-
tion,” Bruggisser is reported to have said, ‘all
weapons will be used.’®

At the end of an intense bidding competition,

Swissair emerged as the victor in November

15 Tagesanzeiger (Switzerland), 30 January 2007.
16 Ibid.

Switzerland

1999. Bruggisser offered Litwinski a consulting
contract to develop Swissair’s strategy for Eastern
Europe at a monthly fee of €9,000 (US$12,150)
for three years. In total, Swissair paid Litwinski
€170,000 (US$230,000).17

In March 2000 the Polish parliament passed
the Kapp Law, which placed an upper limit of
€41,000 on all CEO salaries. The SAir Group,
Swissair’s holding company, agreed to top
up his salary through a consulting arrange-
ment.!® As a result, the Swiss attorney general
accused Litwinski, Bruggisser and another
Swissair employee of making false certification
claims.?

In the eyes of the public, Swissair had simply
bribed the LOT manager in exchange for the
shares, a theory supported by the absence of
written board approval for his consultancy serv-
ices.?? But it was not an open-and-shut case. In
1999, when the payments were made, the
revised Criminal Code had not become binding.
In Switzerland, an act of making public officials
compliant is considered to be ‘giving an advan-
tage’,?! and is liable. The payments to Litwinski
satisfied the requirement of giving undue advan-
tage, but the Criminal Code refers only to Swiss,
and not foreign, public officials.

All the accused were acquitted on 7 June 2007.
The court found that the district attorney had
not proved that the defendants had deliberately
caused damage to the SAir Group, and that inten-
tion was therefore missing. The charges against

17 District Court Biilach, Overview of the Charges, available at www.bezirksgericht-buelach.ch/zrp/
buelach.nsf/wViewContent/ASBC0C0446C2701DC1257259002BB307/$file/SAirgroup%20Anklage.pdf.

18 Tagesanzeiger (Switzerland), 29 January 2007.
19 Tagesanzeiger (Switzerland), 30 January 2007.
20 Ibid.

21 Article 322 quinguies of the Criminal Code states: ‘Any person who offers, promises or gives any undue advantage
to a member of a judicial or other authority, a state employee, an expert, translator or interpreter employed by
any authority, an arbitrator or a member of the armed forces so that he accomplishes the duties of his position

shall be liable to imprisonment or a fine.’
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Bruggisser and Litwinski of disloyal management
were also dropped because the alleged activity
occurred not in Switzerland, but Poland.??

The Swissair case illustrates the shortcomings of
existing law in the domains of bribery, corrup-
tion and disloyal management. TI Switzerland
strongly favours modifying the law on ‘giving an
advantage’ so that it is also made applicable to
foreign public officials.

TI Switzerland

Further reading

O. Hafner, ‘Korruption und Korruptionsbekdmp-
fung in der Schweiz’ (Berne: TI Switzerland,
2003).

D. Jositsch, ‘Das Schweizerische Korruptions-
strafrecht” (Zurich: Schulthess Juristische
Medien, 2006).

22 International Herald Tribune (US), 7 June 2007.

Ukraine

Z. Ledergerber, ‘Whistleblowing’ unter dem Aspekt
der Korruptionsbekdampfung (Berne: Stampfli
Verlag, 2005).

M. Pieth, ‘Korruptionsgeldwidsche’, in ].-B.
Ackermann et al. (eds.), Wirtschaft und
Strafrecht: Festschrift fiir Niklaus Schmid zum 65
Geburtstag (Zurich: Schulthess, 2001).

PricewaterhouseCoopers  AG/SA, ‘Economic
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Menschenrechte’, in A. Donatsch et al. (eds.),
Strafrecht, Strafprozessrecht und Menschenrechte:
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(Zurich: Schulthess Juristische Medien, 2002).

Swiss State Secretariat for Economic Affairs
(SECO), ‘Preventing Corruption: Information
for Swiss Businesses Operating Abroad’ (Berne:
SECO, 2003).

TI Switzerland: www.transparency.ch.

Conventions

Corruption Perceptions Index 2007: 2.7 (118th out of 180 countries)

Council of Europe Civil Law Convention (signed November 1999; ratified September 2005)

Council of Europe Criminal Law Convention (signed January 1999; not yet ratified)

UN Convention against Corruption (signed December 2003; not yet ratified)

UN Convention against Transnational Organized Crime (signed December 2000; ratified May 2004)




Legal and institutional changes

® ‘On the Way to Integrity’, a presidential

decree on anti-corruption policy issued on
11 September 2006, was intended as a follow-
up to the ‘Concept of the Fight against
Corruption 1998-2005’, introduced by the
former president, Leonid Kuchma. Kuchma'’s
programme was only partially implemented
and had few appreciable results. The latest
‘concept’ identifies reform of the civil service
structure, civil service salaries, the rotation of
public officials, administrative procedure,
public procurement, the judiciary and the
activities of elected bodies. Strengthening the
media through guarantees on freedom of
information and increased NGO involvement
in formulating anti-corruption policy are also
urgently required. The concept paper was crit-
icised as too vague, with few deadlines and
institutional responsibilities for implementa-
tion or monitoring.!

The Justice Ministry and the parliamentary
committee on the fight against corruption
and organised crime are preparing the second
reading of a package of anti-corruption
laws, including drafts on changes concerning
corruption offences, the prevention and coun-
tering of corruption and the responsibilities of
legal entities for the commission of corrupt
acts.? Introduced by President Viktor
Yushchenko in October 2006, the package is
aimed at harmonising Ukraine’s anti-corrup-
tion legislation with international standards
and implementing the norms of the UN
Convention against Corruption, the EU’s

Ukraine

Criminal Convention on the Fight against
Corruption and Additional Protocol ratified
by the Verkhovna Rada (parliament) on 18
October 2006. The package was approved on
its first reading on 12 December 2006.

Work on amending the procurement law
was approved on 15 August 2007 - the
eleventh occasion of its amending since
2000. The current system has serious trans-
parency defects, according to international
analysts.? The new amendment identifies an
anti-monopoly committee as the most
appropriate body to supervise public pro-
curement and creates an inter-agency com-
mission to regulate procurement, but it still
allows for the presence of non-audited medi-
ators in the process. These companies secure
high profits from monopolies on legal con-
sultation, information about tenders and the
provision of documentation. As a result,
tender participants incur additional costs and
compensate by boosting their offer prices.
President Yushchenko created a working
group in January 2007 to draft a new law on
public procurement by August 2007. Public
control of procurement is vested in the
Tender Chamber of Ukraine (TCU), which has
been criticised for non-transparency and
insider trading with mediators. In response to
repeated challenges by journalists,* the TCU
submitted more than fifty court appeals in
2006-7 intended to protect the ‘honour,
dignity and business reputation’ of its
members. Tenders are published online, but
with only limited, prepaid access that pro-
vides partial information, and without proper

OECD ACN, ‘Istanbul Anti-Corruption Action Plan for Armenia, Azerbaijan, Georgia, the Kyrgyz Republic, the
Russian Federation, Tajikistan and Ukraine: Ukraine Monitoring Report’ (Paris: OECD ACN, 2006).

See the draft Law on Introducing Changes to Legislative Acts Concerning Responsibility for Corruption at
gska2.rada.gov.ua/pls/zweb_n/webproc4_1?id=&pf3511=28736; the draft Law on the Basics of Preventing and
Counteracting Corruption at gska2.rada.gov.ua/pls/zweb_n/webproc4_1?id=&pf3511=28741; and the draft Law
on the Responsibility of Legal Entities for Committing Corrupt Offences at gska2.rada.gov.ua/pls/zweb_n/

webproc4_1?id=&pf3511=28745.

OECD Support for Improvement in Governance and Management (SIGMA), ‘Ukraine Governance Assessment’

(Paris: OECD SIGMA, 2006).
See www.cripo.com.ua.
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search systems for tracing separate tender his-
tories or monitoring prices.’

® In October-December 2006 the OECD’s
Anti-Corruption Network for Transitional
Economies conducted an assessment of
Ukraine’s progress in complying with the
2004 Istanbul recommendations.® The
report notes that current coordination mech-
anisms for anti-corruption policy do not
appear strong enough, and that there is a
need to identify and support with the neces-
sary mandate and resources a lead institution
to take charge of implementing the anti-
corruption agenda, and ensure effective
coordination of the various institutional
components. Of the twenty-four Istanbul rec-
ommendations, Ukraine was recognised as
non-compliant with twelve and only partly
compliant with nine. As for compliance with
GRECO’s guiding principles, the first and
second evaluation rounds were completed in
March 2007, but Ukraine chose not to publi-
cise the results.

e Two notable long-term anti-corruption
projects started in 2006 and 2007: the
US$45 million Millennium Challenge
Corporation programme and the Council of
Europe’s  Ukrainian  Project  Against
Corruption (UPAC), valued at €1.75 million
(US$2.4 million). The MCC programme has
ambitious goals concerning improved meas-
urable indicators of corruption in Ukraine.
Around 95 per cent of its funding is to be allo-
cated to reforms in priority spheres, includ-
ing the judiciary; increased monitoring and
enforcement of ethical and administrative
standards; streamlining and enforcing regu-
lations; and combating corruption in higher
education. About 5 per cent of the funding
will be distributed to NGOs to monitor the
activities of short-term government projects.
The UPAC includes helping the authorities
increase their ability to prevent corruption

5 See www.zakupivli.com.
6 OECD ACN, 2006.

and contributing to the formulation of laws
that bring legislation into conformity with
the Council of Europe’s Criminal and Civil
Law Conventions against Corruption, and
the UNCAC.

Revolution in turmoil as elections
approach

The Orange Revolution of November-December
2004 was a landmark in Ukrainian history.
Massive public protests led to the cancellation of
the presidential election results, and a new elec-
tion brought the current president, Viktor
Yushchenko, to power. The decision to repeat
the second round of the election was accompa-
nied by an amendment to the constitution that
gives the parliamentary majority the right to
appoint the prime minister, whom the president
cannot remove. Since implementation in
January 2006, this law has strengthened a polit-
ical crisis, which has dogged the government
through much of 2007.

After the revolution the new government
declared the fight against corruption a top prior-
ity, and sought to harmonise Ukraine’s anti-
corruption  legislation with international
conventions. This broad political consensus
regarding corruption was undermined, however,
by tensions between President Yushchenko and
the prime minister, Viktor Yanukovych, and
their respective parties, Our Ukraine, the Party of
Regions, the Socialist Party of Ukraine and the
Communist Party of Ukraine, and oppositional
bloc of Yulia Tymoshenko. The situation is com-
plicated further by tensions between the politi-
cal and economic elites at national and regional
levels, and the absence of traditions of good gov-
ernance.

In spring 2007 a new threat to the government
emerged. A number of deputies from the bloc of



Yulia Tymoshenko and Our Ukraine party
changed their affiliations and crossed the floor to
join the Party of Regions, the largest in parlia-
ment. One of their aims was to increase the Party
of Regions’ majority to 300, thereby creating a
sufficient majority to change the constitution
should the occasion arise. The president
responded on 2 April 2007 by dissolving parlia-
ment. According to a second presidential decree,
a fresh election should have been held on 24
June, but by common agreement between the
president, prime minister and speaker of parlia-
ment the date was pushed back further to 30
September 2007.

With no sitting government the anti-corruption
agenda was bound to suffer, but, even before
these events, there was little stomach to tackle
corruption. One recent scandal concerned the
tender for NGOs interested in becoming imple-
menting partners under the MCC. On 22 May the
Ministry of Finance announced that the winner
of the H3.5 million (US$717,000) contract was
Anticorruption Forum, which, it turned out, had
been founded by the minister of finance, Mykola
Azarov, when he was head of the state tax admin-
istration.” President Yushchenko wrote to
Yanukovych demanding an official investigation
of allegations that the Ministry of Finance and
Control and Revision Department had spent H1.8
billion (US$368.7 million) for auditing without
adequate transparency.®

Lack of clarity as to how future anti-corruption
policy might be consolidated is aggravated by

Unian (Ukraine), 3 August 2007.
Voice of America (US), 15 November 2006.
Moldova.com (Moldova), 9 November 2006.
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selectivity in the fight against corruption. Most
legal proceedings are instituted against junior
public officials or political opponents of the gov-
erning majority. In November 2006, the defence
minister, Anatoliy Hrytsenko, the foreign minis-
ter, Boris Tarasyuk, and the interior minister,
Yuriy Lutsenko — all Cabinet appointees as part of
the presidential quota — were ordered to ‘report
on their work to parliament’, frequently a pre-
lude to allegations of corruption.® Anatoliy
Hrytsenko, Ukraine’s first civilian defence minis-
ter, has fought effectively against corruption in
the security sector and claimed to have sent
numerous cases of defence corruption to the pros-
ecutor general, without achieving any result.!®
Farlier, the speaker of parliament, Oleksandr
Moroz, was accused of taking a US$300 million
bribe for promoting the Coalition of National
Unity.!! The prosecutor general found no evi-
dence to confirm the allegation.

In this context, attention should be paid to the
uproar over Suzanna Stanik, a Constitutional
Court judge, who was appointed rapporteur on
a case arising out of the presidential decree to
dissolve parliament on 2 April 2007. Two weeks
later she was accused of corruption;'? that same
day, the prosecutor general’s office said it had
investigated the allegations and found them
groundless. This did not prevent President
Yushchenko from asking the court to reconsider
the accusations and to relieve Stanik of her
duties for ‘breaching the oath’.!?® As it turned out,
she had been the focus of a corruption scandal
in 2001, but the case was dropped because of her

Ukrayinska Pravda (Ukraine), 1 June 2006; Zerkalo Nedeli (Ukraine), 31 August 2007.

Ukraina Moloda (Ukraine), 26 July 2007. Transcripts of tape recordings that allegedly confirm the bribery were sub-

mitted to the general prosecutors’ office by Oleh Lyashko, a member of the bloc of Yulia Tymoshenko patliamen-

tary faction.

12 Valentyn Nalyvaychenko, head of Ukraine’s Security Service, or SBU, announced on April 16 that a relative of
Stanik had illegally received property worth US$12 million, apparently from the government. See www.whatson-

kiev.com/index.php?go=News&in=view&id=2240.
13 Ukrainian Echo (Ukraine), 12 June 2007.
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close relations with the former president, Leonid
Kuchma.*

The issues of more transparent electoral regula-
tions became relevant as the newest voting
round approached. ‘On the Way to Integrity’,
the presidential decree on fighting corruption
issued in September 2006, pointed to the need
for improved election-financing mechanisms,
the gaps in regulation of political party financ-
ing, the limited nature of legal sources of party
financing and the absence of proper state super-
vision of political party activities.

The main tasks for legislators are to improve the
procedures of pre-term elections and implement
the law on the state registration of voters, which
was envisaged under the common agreement
between the president, prime minister and
speaker in May 2007. A new electoral law regulat-
ing the pre-term elections,'> however, contains a
number of tactics that many experts consider dele-
terious to Ukraine’s fledgling democracy, includ-
ing the cancellation of absentee voting cards or
permission to vote at home.!* Meanwhile, there
are serious problems with setting up the electronic
database required under the voter registration
law,'7 given the short lead-in time.

Instilling integrity in the education
sector

Having signed up to the Bologna Declaration in
May 2005, Ukraine is obliged to reform its higher

14 Aratta Ukraine (Ukraine), 19 April 2007.

education system to bring it into line with
European standards. Integrating it is compli-
cated not only by the scale of required reforms,
however, but by the fact that Ukraine’s educa-
tional system is riddled with corruption.

Bribery is widespread in higher education facili-
ties, from college entry and exam results to
marking doctoral or master’s theses. According
to the Management Systems International (MSI)
sociological survey, corruption in higher educa-
tion takes fifth position in the list of the most
corrupt spheres (43.6 per cent), after vehicle
inspection (57.5 per cent), the police (54.2 per
cent), health care (54 per cent) and the courts (49
per cent).'® Between a third and a half of all
Ukrainians who dealt with the government in
the previous twelve months experienced extor-
tion, but the worst offenders were universities,
where 47.3 per cent of respondents said a bribe
had been demanded and 29 per cent said they
had given it freely.”

On the one hand, teachers and professors may
be tempted by their low salaries?® to seek addi-
tional payments while, on the other, students
may see corruption as a fast and convenient way
of gaining diplomas. The situation is aggravated
by public awareness of impunity for bribers, a
tolerant social attitude to corruption in general
and the absence of initiatives by the authorities
to uproot graft in education. Financial bribes
range from US$10-50 for an exam pass to several
thousand for entry to a prestigious university.

15 The Law on Introducing Changes to the Law on Elections of People’s Deputies and some other Legislative Acts of
Ukraine (concerning the order of conducting pre-term elections to the Verkhovna Rada, and the replacement of
people’s deputies whose authority was cancelled before the appointed time) was adopted on 1 June 2007.

16 See, for instance, Unian (Ukraine), 5 June 2007.

17 OSCE/ODIRM, International Election Observation Mission, ‘Ukraine Pre-Term Parliamentary Elections 30

September 2007’ (Vienna: OSCE/ODIHR, 2007).

18 MSI and Kyiv International Institute of Sociology (KIIS), ‘Corruption in Ukraine: 2007 Baseline National Survey
for the MCC Threshold Country Program’ (Kiev: MSI and KIIS, 2007).

19 Ibid.

20

Monthly salaries in education vary from H800 to H1500 (US$165 to US$310), according to the Ministry of
Education. On 1 July 2007 an average teacher’s monthly salary was H1,245 (US$255). See
www.mon.gov.ua/newstmp/2007/20_08.



According to the Ministry of Interior, bribes vary
from H400 to H100,000 (US$80 to US$21,500).2!

‘On the Way to Integrity’ does not mention the
word ‘education’ once, nor ‘health care’ either,
for that matter. In June 2007 President
Yushchenko wrote to the Ministry of Interior
and prosecutor general urging them to investi-
gate, expose and prevent corruption in institutes
of higher education.?? But the most noticeable
activities are being provided within the frame-
work of the MCC Threshold Country Plan,? one
of whose components specifically targets cor-
ruption in education entrances.

The goal is to establish a legal framework requir-
ing a minimum test score for admission to uni-
versities, develop a functioning security system
for exam results and ensure that 100 percent of
students are tested and that test centres are fully
operational. A system of independent testing is
being implemented by the Ukrainian Centre of
Evaluation of Education?* and the Ministry of
Education. In 2006 more than 40,000 pupils
participated in external tests, and in 2007
116,000 (26 per cent) of the country’s 448,000
graduating pupils took part.?

Most were tested on Ukrainian, mathematics
and history, and were selected for entry to uni-

21 Khreshchatyk (Ukraine), 7 July 2007.

Ukraine

versity on the basis of their results. Participants
were generally positive, though many still
believed they would not be able to gain a college
place without leveraging their connections.?
The Ministry of Education is more optimistic
and has adopted a decree that all universities will
accept only the independent test certificates as
of next year.

Anna Yarovaya and Olga Mashtaler
(NGO ‘Anticorruption Committee’, TI national
contact in Ukraine)

Further reading

J. Anderson and C. Gray, Anti-corruption in
Transition 3: Who Is Succeeding . . . and Why?
(Washington, DC: World Bank, 2006).

OECD SIGMA, ‘Ukraine Governance Assess-
ment’ (Paris: OECD SIGMA, 2006).

USAID, ‘Corruption Assessment:
(Washington, DC: MSI, 2006).

USAID, MCC and MSI, ‘Promoting Active
Citizen Engagement (PACE) in Combating
Corruption in the Ukraine’ (Washington, DC:
USAID, MCC and MSI, 2007); available at
www.pace.org.ua/content/view/24/1/lang,en.

TI Ukraine: www.transparency.org.ua.

Ukraine’

22 ‘Pres. sends letters to Medvedko, Korniyenko’, press statement, press office of President Viktor Yushchenko, 27

June 2007.
23 Agreed and signed in early December 2006.

24 Supported by Soros Foundation Network’s International Renaissance Foundation at www.irf.kiev.ua; see also

www.mon.gov.ua (Ministry of Education of Ukraine).

25 See Ukraina i Svit (Ukraine), 25 June 2007; Gazeta po Ukrainski (Ukraine), 14 June 2007; Dzerkalo Tyzhnya

(Ukraine), 18-24 August 2007.
26 See www.osvita.org.ua/ukrtest/news/2007-05-04.
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United Kingdom

Corruption Perceptions Index 2007: 8.4 (12th out of 180 countries)

Conventions

Council of Europe Civil Law Convention on Corruption (signed June 2000; not yet ratified)
Council of Europe Criminal Law Convention on Corruption (signed January 1999; ratified December

2003)

OECD Convention on Combating Bribery of Foreign Public Officials (signed December 1997; ratified

December 1998)

UN Convention against Corruption (signed December 2003; ratified February 2006)
UN Convention against Transnational Organized Crime (signed December 2000; ratified February

2006)

Legal and institutional changes

® In July 2006 the prime minister, Tony Blair,

asked Hilary Benn, the secretary of state for
international development, to lead the gov-
ernment’s work on combating overseas cor-
ruption. In the same month the government
published its first annual action plan for
combating international corruption. It
focused on investigating and prosecuting
bribery overseas; eliminating money-launder-
ing and recovering stolen assets; promoting
responsible business conduct in developing
countries; and supporting international
efforts to fight corruption. The actions set out
in the plan include the establishment by
November 2006 of a dedicated ‘overseas anti-

corruption unit’ in the United Kingdom,
staffed by City of London and Metropolitan
Police staff, to investigate allegations of
bribery and money-laundering.

In March 2007 the Home Office published a
response to the consultation it had launched
in December 2005 on reform of the UK cor-
ruption/bribery law.! The government
acknowledged that there was broad support
for reform of the Prevention of Corruption
Acts of 1906 and 1916, and that there had
been influential opposition to its 2003
Corruption Bill.2 The government said,
however, that, because there was fundamental
disagreement on which of a number of
approaches should be adopted, it had asked
the Law Commission to undertake a review of

1 UK Home Office/National Offenders Management Service, ‘Consultation on Bribery: Reform of the Prevention of
Corruption Acts and Serious Fraud Office Powers in Cases of Bribery of Foreign Officials — Summary of Responses
and Next Steps’ (London: Home Office, 2007); House of Commons Hansard, 5 March 2007.

2 The all-party Joint Parliamentary Committee (JPC), which scrutinised the government’s draft Corruption Bill,
concluded, inter alia, that the bill did not state clearly in language that could be readily understood by the police
and prosecutors what types of conduct were punishable as corrupt. The JPC therefore proposed what it believed
would be a simpler approach to the definition of corrupt behaviour.



corruption law and produce a new draft bill
for consideration. The Law Commission is
expected to make its recommendations only
in 2008.

The Fraud Act 2006, which came into force
early in 2007, established a new general
offence of fraud, which can be committed in
three ways: by false representation; failing to
disclose information; and abuse of position. It
established a number of specific offences to
assist in the fight against fraud. According to
the government, the new offences were
expected to simplify the law and better equip
police and prosecutors to face the challenge of
combating complex fraud in the twenty-first
century.

In March 2007 Sir Hayden Phillips published
his review of the funding of political
parties, which the prime minister had asked
him to carry out in the wake of the ‘loans for
peerages’ affair in March 2006. He recom-
mended, inter alia, limits on donations and
expenditure, but pointed out that the two
principal obstacles to reaching a consensus on
reforms were the specific design of these
limits.? He noted that the immediate imposi-
tion of a cap on donations (say £50,000 from
any one source) would place the Labour Party
at a peculiar disadvantage, because it contin-
ues to depend heavily on funding from a rela-
tively small number of large organisations.
Also, it was difficult to attain consensus on
whether existing caps on expenditure on
general election campaigns (introduced in
2000) should be lowered.

United Kingdom

Anti-corruption strategy falters

The government’s Action Plan for Combating
International Corruption, published in July 2006,
called for the strengthening of anti-corruption
efforts across several areas, ranging from the
investigation and prosecution of foreign bribery
to encouraging resource-rich countries to imple-
ment the Extractive Industries Transparency
Initiative. With three-year funding of £6 mil-
lion (US$11.95 million), a dedicated Overseas
Anti-Corruption Unit, staffed by City of London
and Metropolitan Police, was established in Nov-
ember 2006 to investigate allegations of bribery
and money-laundering. This was a response to
criticism that, in the nine years since the United
Kingdom had ratified the OECD Anti-Bribery
Convention, not a single company or individual
has been indicted for the offence of bribing a
foreign public official, though several UK compa-
nies have been implicated.

This positive move was undermined in
December 2006 by the decision of the Serious
Fraud Office (SFO) to terminate its investigation
into the activities of British Aerospace Systems
Plc (BAeS) in relation to the Al Yamamah defence
contract with Saudi Arabia.* The SFO cited ‘rep-
resentations’ made to the attorney general and
the director of the SFO by ministers concerning
the need to safeguard ‘national and interna-
tional security’, which made it ‘necessary to
balance the need to maintain the rule of law
against the wider public interest’.

3 H. Phillips, ‘Strengthening Democracy: Fair and Sustainable Funding of Political Parties’, Review of the Funding

of Political Parties (London: HMSO, 2007).

4 The SFO, investigation, which began in November 2004, focused on suspected false accounting in the Al
Yamamah defence contract, which provided for the sale of combat aircraft and related equipment and services
worth some £40 billion. The media reported the existence of a secret fund established by BAeS to channel bene-
fits to Saudi agents in the contract. In 2006 Saudi-owned Swiss bank accounts were said to be under investigation.
A year later, the UK media alleged that payments exceeding £1 billion had been paid to a senior Saudi official in
relation to the contract, and that the UK Defence Ministry was involved in covering up such payments. BAeS has
repeatedly denied any wrongdoing. See BBC News (UK), 7 June 2007 and 11 June 2007.

5 Serious Fraud Office, press release, 14 December 2006.
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The SFO said that it had given no weight to ‘com-
mercial interests or to the national economic
interest’ in reaching its decision. Article 5 of the
OECD convention requires that, when consider-
ing prosecutions in respect of offences under the
convention, contracting states should give no
weight to three factors: national economic inter-
est, relations with other states and the identity of
those involved. The SFO statement addressed the
first of these, but not the other two. In his state-
ment to the House of Lords, however, the attor-
ney general claimed that he and the SFO were
precluded ‘from taking into account considera-
tions of the national economic interest or the
potential effect upon relations with another
state, and we have not done so’.¢

The termination of the Al Yamamah investigation
was severely criticised in the United Kingdom and
abroad.” Concerns were expressed about the
United Kingdom'’s commitment to enforcement
of the OECD convention. It was also pointed out
that the United Kingdom was guilty of adopting
a double standard: while it expected other coun-
tries to uphold the rule of law and observe their
obligations under international anti-corruption
conventions, it reserved the right to ignore its
obligations when this was politically or commer-
cially expedient. A new UK-Saudi defence deal,
reportedly worth £20 billion (involving the sale
by BAeS of new combat aircraft to the Saudi air
force), had been agreed in principle in 2006.8

Two NGOs, the Corner House and Campaign
against the Arms Trade, instituted legal proceed-
ings against the government, arguing that:

e the decision to terminate the Al Yamamah
investigation was based on considerations of
potential damage to relations with Saudi
Arabia, although this is expressly forbidden

6 House of Lords Hansard, 14 December 2006.
7 OECD, press release, 14 March 2007.
8 Timesonline, 19 August 2006.

under article 5 of the OECD anti-bribery
convention;

e the prime minister had improperly taken into
account considerations of damage to diplo-
matic relations; and

e the advice the prime minister gave to the
attorney general amounted to a direction to
discontinue the investigation, which consti-
tuted an unlawful interference into the inde-
pendence of prosecutors.’

In March 2007 the OECD working group on
bribery repeated its serious concerns about the
suspension of the Al Yamamah investigation and
outlined further shortcomings in the United
Kingdom’s anti-bribery legislation. It decided to
conduct a supplementary review of UK compli-
ance with the OECD convention, focusing on
progress in enacting a new foreign bribery law
and in broadening liability of legal persons for
foreign bribery.

The United Kingdom'’s failure to enact new cor-
ruption legislation continued to be of particular
concern. The current law of corruption rests on
a mix of common law and statutes, principally
those enacted in 1889, 1906 and 1916. In March
2007 the Home Office announced that the defi-
nition of bribery would be referred back to the
Law Commission, an exercise expected to be
completed only in 2008, with no assurance that
parliamentary time would be found to enact leg-
islation.

The Al Yamamah affair also raised questions about
the role of the attorney general, whose consent
continues to be required for all foreign bribery
prosecutions. The attorney general is the senior
law officer (with a supervisory role in respect of all
criminal prosecutions in England and Wales), as
well as a member of the government and the

9 The Corner House and Campaign against the Arms Trade, press release, 16 December 2006.



Cabinet. The government has not implemented
an assurance it gave the OECD working group on
bribery in 2005 that it would replace the statutory
requirement for the attorney general’s consent
with a requirement for the consent of the director
of public prosecutions, or a nominated deputy.!®

Anti-money-laundering measures
strengthened

The Serious Organised Crime Agency established
new structures to ensure that intelligence was
prioritised and linked to targeted activity. It also
coordinated regular meetings of the enforcement
agencies, bringing together the Metropolitan
Police, the City of London Police, the Financial
Services Authority, the Asset Recovery Agency
and the SFO to facilitate the exchange of finan-
cial intelligence. These measures were intended
to improve the effectiveness of the United
Kingdom's efforts to address the money-launder-
ing threat posed by so-called ‘politically exposed
persons’. The Metropolitan Police responded to
requests from the Nigerian government relating
to two former state governors, Joshua Dariye and
Diepreye Alamieyeseigha. In one case, £1 million
was returned. In total, about £35 million (US
$70.5 million) of Nigerian assets were reportedly
under restraint.!!

In January 2007 the Treasury initiated consulta-
tions on draft regulations to implement the
Third EU Money Laundering Directive with a
view to presenting final regulations in mid-2007,

United Kingdom

which would come into effect by the end of the
year.!? The draft regulations provide for the intro-
duction of a supervisory, registration and
enforcement regime for trust and company
service providers (TCSPs), holding out the possi-
bility over time of some effective measures being
put in place to stem the abuse of anonymous cor-
porate entities and trusts for money-laundering
and terrorist financial activity. The initial regime
foreseen by the draft regulations was one of ‘light
touch’, however, and did not seem capable of
ensuring that the persons who effectively direct
the business of TCSPs and the beneficial owners
of those entities were fit and proper persons.
Furthermore, the agency assigned to supervise
TCSPs, Her Majesty’s Revenue and Customs, does
not have a proven capacity in this area and may
be inappropriate for the role of regulator.

Weaknesses in political party funding
are exposed

The ‘loans for peerages’ affair further reinforced
public cynicism about the integrity of political
parties. In March 2006 the House of Lords
Appointments Commission rejected the Labour
Party’s nomination for peerages of four individ-
uals who had provided it with funds before the
2005 general election.’* Such funds had
allegedly not been disclosed under the Political
Parties Elections and Referendum Act 2000 on
the grounds that they were ‘commercial’ loans.!*
The Labour Party treasurer claimed he had not
been informed of these loans.!

10 OECD, ‘UK: Phase 2 Follow-up Report on the Implementation of Phase 2 Recommendations’ (Paris: OECD, 2007).
11 DfID, ‘Combating International Corruption: UK Action Plan for 2006-07, Interim Progress’ (London: DfID,

2007).

12 HM Treasury, ‘Implementing the Third Money Laundering Directive: Draft Money-Laundering Regulations’

(London: HMSO, 2007).

13 Six hundred of the 732 members of the House of Lords are life peers. Some are appointed as non-party political
peers by the House of Lords Appointments Commission. Others, who are working or party political peers, are
nominated by party leaders. The latter are vetted for propriety by the House of Lords Appointments Commission.

14 Telegraph (UK), 14 March 2006.

15 Sunday Telegraph (UK), 15 October 2007; BBC News (UK), 20 July 2007.
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Questions were raised about the loans, as well as
others made to the opposition Conservative
Party. These questions included whether the
funds were intended as donations or soft loans,
but were listed as commercial loans so as to cir-
cumvent the disclosure requirements of the
Electoral Commission.

The Metropolitan Police launched an investiga-
tion on 21 March 2006 into whether crimes had
been committed by one or both of the two main
political parties. Crimes would have been com-
mitted if there had been deception in concealing
the true nature of donations or loans, and/or if
the loans or donations were offered in exchange
for peerage nominations, which would breach
the Honours (Prevention of Abuses) Act 1925.
This law was introduced following the sale of
honours when David Lloyd George was in office
as prime minister.

The ‘loans for peerages’ affair highlighted the
need for rules governing the funding of political
parties and elections to be strengthened and pro-
cedures for the appointment of peers in the

House of Lords made less susceptible to possible
abuse. It remains to be seen whether Sir Hayden
Phillip’s recommendations for improving the
system for political party funding will be acted
on.

TI UK
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