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|- Summary

Togo ratified the United Nations Convention against Corruption, but not the African
Union Convention of Preventing and Combating Corruption.

Shaken by a political and economic crisis that is a seedbed for corruption, Togo has
set up laws to detect, prevent, correct and punish acts of corruption and like offences.

Corruption is nothing new in Togo. However, it has grown considerably over these last
fifteen years with the disintegration of the State brought on by the social and political
crisis that has driven the country into a deep economic slump.

On account of the widespread nature of the corruption and the worrying proportions
that it has taken on throughout the country, the National Commission to Combat
Corruption and Economic Sabotage (la Commission Nationale de Lutte contre la
Corruption et le Sabotage Economique or the CNLCSE) was set up in 2001 at the
initiative of the Head of State in order to combat said scourge and to reinforce the
prevention of corruption under the national legal system.

In Togo, there are an abundant number of anti- corruption provisions in the laws and
regulations in force compatible with the requirements of both Conventions.

However, other legislative and administrative measures need to be adopted to fully
transpose said requirements into Togolese national law.

Apart from adopting legislative and administrative measures to complete the existing
system, the Togolese authorities must show a genuine political will with regard to anti-
corruption and in particular anti fraudulent enrichment by giving the courts the
necessary means and independence to judge any offences, including those involving
key political figures. The implementation of the programme to modernise the courts
initiated by the government with the support of the UNDP and the European Union will
certainly help to satisfy this requirement.

The difference that can be observed in the level of requirements between the two
Conventions is not an impediment as they are complementary to one another.

The application of existing legislative and regulatory measures and those to be
adopted can be effective and efficient only if the political, institutional, social and
cultural impediments are removed.

To achieve this, Togo must first of all also ratify the African Union Convention of
Preventing and Combating Corruption and see that the requirements of both
Conventions are transposed into national law.

It must then endeavour to make the laws and regulations effective, firstly, by adopting
the enabling legislation and, secondly, by developing civic behaviour by its citizens
and by fostering such development.



l1- Background

Togo signed the United Nations Convention against Corruption adopted on 31
October 2003 in New York . It was ratified under Act No. 2005/007 of 18 May 2005 .

The ratification agreement was filed with the General Secretariat of the UN.

Togo has still not ratified the African Union Convention on the preventing and
combating of corruption and like offences signed in Maputo in July 2003 . There is no
date at the moment for its ratification.

Togo, a former German colony, came under the international mandate of the League
of Nations administered by France and the United Kingdom after the First World War.
It became a United Nations trust territory, administered by France, as from 1946

Togo, which became an independent Republic following the referendum of 1958, was
governed by a Prime Minister. Legislative power was exercised by an elected
assembly.

A nationalist majority took power after elections for the renewal of the legislative
assembly in 1958. A nationalist Prime Minister was appointed head of the executive.

A presidential regime was set up after independence on 27 April 1960. Three years
after Togo gained independence, the elected President, the chief of the executive, was
overthrown by military coup d’état on 13 January 1963. Between 1963 and 1967
power was still shared between the military and civil government. Then, the President
appointed by the military was overthrown on 13 January 1967 following a new military
coup d’état. The military finally took power on 13 January 1967 following said second
coup d’état that brought Gnassingbé Eyadema to power. He held power until his death
on 5 February 2005.

Togo was then governed by a military regime that set up the one-party system
materialised by the 1980 constitution with a confusion of the State and the party. All
powers were concentrated in the hands of a single person supported by a one-party
system.

In 1987, the regime in power decided to separate the State from the party. Members of
the National Assembly heretofore had to be members of the one-party system.
Thereatfter, independent candidates for election were authorised.

From 1969 to 1992, Togo evolved under the one-party regime. As from 5 October
1990, a political crisis arose from the open contestation of the regime in power since
1967. A new constitution was adopted by referendum and promulgated on 14 October
1992. The constitution of 14 October 1992 adopted the multi-party system and set up
a semi-presidential regime. The prerogatives of the executive were shared between
the President of the Republic and a Prime Minister. The constitution was revised on 31
December 2002. The semi presidential regime set up under the constitution of 14
October 1992 was substantially revised. The National Assembly entirely made up of
members of the former one-party group inspired said revision. The revision of the
constitution worsens the crisis in Togo as it has again concentrated the powers of the
executive in the hands of the President of the Republic. The Prime Minister, robbed of
most of his prerogatives, is entirely dependent on the goodwill of the President of the



Republic. The result is a decentralised presidential regime. Unlike the initial 1992
provisions, this revision of the constitution also allows the unlimited renewal of the
term of office of the President of the Republic.

The political crisis simmering since 1990 has worsened following the death of the
President of the Republic on 5 February 2005 and following the contested presidential
election of 24 April 2005 based on a constitution that has been amended once again
and on popular revolt.

On the economic level, Togo, the lead producer of phosphates, has been overtaken by
Morocco. The phosphates boom of the 1970s has not saved the country from a
battered economy. The Togolese economy has been badly affected by the break off of
the cooperation with the European Union in 1993, with international financial
institutions and the West. It is strongly undergoing the after effects of the increase in
the price of fuel. Togo is currently in the throes of an economic crisis that is sinking its
citizens into hardship.

It is should be noted on this point that the substantial revenues that Togo amassed
during the 1970s thanks to the very attractive costs of commodities on the
international market were used for development projects that were out of proportion
and totally unsuited to the local facts. A considerable drain of capital followed due to
corruption.

On the social level, Togo is practically the sole country in the franc zone in which
workers’ salaries have not increased even though the 50% devaluation of the CFA
franc in January 1994 brought about a decrease in the spending power of its citizens.
More than half of the population lives below the poverty threshold. Sanitation facilities
are almost in a state of ruin.

In said political and economic climate, the citizen of Togo no longer has respect for the
law. Incivility has become rampant. The citizen of Togo seems to be prepared to
escape hardship, to survive by all means. The gap between the haves and have-nots
has worsened.



FIRST SECTION:
LEGISLATIVE REFORMS NEEDED FOR THE IMPLEMENTATION O F
BOTH CONVENTIONS

In light of the existing legislative and administrative framework, the ratification of both
Conventions by Togo requires the reforms needed to actually implement them. It is
necessary first of all to assess the various laws and regulations in force relating to the
combat against corruption prior to identifying the legislative and administrative
measures to be adopted to make the Conventions compatible with the national law
and, lastly, to note the necessary difference in requirements between the two
Conventions in relation to the legal obligations.

1-What are the anti-corruptions laws and other requ lations in force

The national legal system has a few scattered laws and decrees. These are:

-General Cooperation Convention on Justice of 12 Se ptember 1961 and
amended on 28 January 1969

The member States of said Convention undertake to hand over to one another
according to the rules and in accordance with its conditions individuals on the territory
of one of the signatory States pursued or sentenced by the judicial authorities of
another State.

This Convention to which the Republics of Cameroon, Central Africa, Congo, Ivory
Coast, Burkina Faso, Benin, Gabon, Madagascar, Mauritania, Niger, Senegal, Chad
and Togo are members is compatible with the provisions of Article 44 of the United
Nations Convention and Article 15 of the African Union Convention that deals with
extradition.

-Ordinance No. 1 of 4 January 1968 setting forth th e general status of the
officials of Togo.

Said ordinance, which defined the capacity of official, has, inter alia, dealt with
guestions of appointment, sabotage, salary and welfare benefits, promotion, final
termination of office.

It has not exhaustively dealt with the elements that constitute corruption. Nevertheless,
it contains a few provisions that aim to ensure that the official can devote himself
entirely to his duties (obligation to personally carry out his duties, etc.). A case in point
are the provisions of Articles 11 and 12 that prohibit an official, on the one hand, from
having interests in a company, in particular, that is subject to State control and that is
liable to compromise his independence and, on the other hand, a private lucrative
business in a professional capacity.

In general, a re-organisation of the status of officials is necessary in order to take
further account of the relevant measures recommended under Article 7 of the United
Nations Convention devoted to the public sector and under Article 8 dealing with
codes of conduct applicable to civil servants. Likewise, the ordinance of January 1968
relating to the status of officials needs to be adjusted in order to also take into account



the provisions of Article 7 of the African Union Convention relating to combat against
corruption and like offences in public office.

-Decree  No. 72/192 of 15 September 1972 establishin g a State general
inspection, defining its structures and setting its operating rules

A State general inspection attached to the presidency of the Republic has been set up.
It replaces the mobile and permanent inspection of administrative and financial
services (article 1%).

Its assignment is to carry out, on behalf of the President of the Republic, inspection to
protect the interests of the State and the rights of individuals on all State public
services, whether civilian or military, under state control or under concessions as well
as on all its secondary authorities and in general on all organisations within the
Republic of Togo or to which it provides its support and to monitor the implementation
of laws and regulations that govern the administrative, economic and financial sector
(Articles 2 and 3).

The activities of the State general inspection have fallen into a state of lethargy and
have been completely submerged by the initiatives of the national commission on the
combat against corruption and economic sabotage established by decree No.°2001-
095/PR on 9 March 2001.

The establishment of the institutional of a State general inspection complies with
Article 69-1%" of the United Nations Convention, which calls on the member States to
ensure that there are one or more bodies responsible for preventing corruption. The
establishment of an institution is also in line with the spirit of the provisions set forth in
the African Union Convention, in particular, Article 5, paragraph 3. On this account, the
national commission on the combat against corruption should not replace the existing
bodies to which it should normally give its support.

However, the general inspection would not have necessary independence
recommended in paragraph 2 of the aforementioned Article 6, as it is not protected
from any undue influence.

-Decree No. 89-121 of 1 August 1989 setting forth t he general regulations on
public accounting

Said decree governs the public accounting applicable to the State, territorial public
authorities, administrative public institutions, economic public institutions and State
companies (Article 1). The financial and accounting operations resulting from the
implementation of budgets or statements of forecasts of revenues and expenses of
said public institutions are re-traced in the accounts drawn up according to the general
standards and submitted to inspections of the qualified authorities.

Said decree complies with the provisions of Article 5 paragraph 4 of the United
Nations Convention and Article 9 paragraph 2- b) c¢) d) and paragraph 3 of the United
Nations Convention.

However, the reliability of the public accounting and transparency relating to
management of public finances is a challenge that the Togolese State should take up.



-Act No. 90 — 17 of 16 February 1990 setting forth  banking requlations

Said law establishes the non binding nature of professional bank secrecy with regard
to the banking commission, the central bank and the judicial authority acting in the
scope of criminal proceedings.

Said exception, based on the non-binding nature of bank secrecy, is fully in line with
the relevant provisions of Articles 40 of the United Nations Convention and Article 17
of the African Union Convention.

-Act No. 91-04 of 12 April 1991 setting forth the ¢ harter of political parties

Said act defines the regulations applicable to political parties, defines the conditions in
which they may be established, the way in which they may be financed and penalties
applicable to them.

Regarding the financial resources of parties, Article 19 caps the total amount of the
party’s resources and the amount of any outside resources at 25% and Article 20
requires that accounts and an inventory of personal and real property be kept as well
as that annual accounts be presented to the finance commission of the National
Assembly, together with detailed information and proof of the source and use of the
party’s resources.

Said legal provisions are indeed compatible with those of Article 10 of the African
Union Convention and Article 7 paragraph 3 of the United Nations Convention which,
on the one hand, prohibits the use of funds acquired through illegal practices and
corruption to finance political parties and, on the other hand, includes the principle of
transparency in the financing of political parties.

Regarding the financing of political parties, the maximum amounts are usually not
respected. Moreover, the lack of transparency of the accounts of political parties is an
important factor in corruption. It is not unusual during election campaigns to see the
State’s resources being monopolised on behalf of a party.

-The Constitution of the IV Republic adopted by ref erendum on 27 September
1992 promulgated on 14 October 1992 and reviewed by Act No. 2002-029 of 31
December 2002.

Regarding the combat against corruption, the Constitution of Togo is in line with the
spirit of the principles established in the United Nations Convention and in the African
Union Convention, in particular, Article 6 of Section II: “public property is inviolable. All
individuals or civil servants must strictly respect and protect same. Any act of
sabotage, vandalism, misappropriation of public property, corruption, dilapidation shall
be repressed in accordance with the conditions provided for by law”.

Section VII of the Basic Law is devoted to the Court of Auditors, which judges the
accounts of public accountants and checks the accounts and management of public
institutions and public corporations (Article 107). It carries out all reviews of finances
and public accounting requested by the Government, the National Assembly or the
Senate.



Lastly, it draws up an annual report for the President of the Republic, the Government
and the National Assembly in which it mentions, where applicable, the offences
committed and liabilities incurred (Article 107).

Moreover, the Constitution has established the power of the judiciary in Section VIl
and it solemnly declares that it is independent with regard to the legislative and
executive powers.

It has also established a High Court of Justice, the sole jurisdiction that is empowered
to hear offence committed by the President of the Republic, members of Government
and their accomplices in the event of a plot against the security of the State.

Regulatory enabling legislation needs to be adopted for the efficacy of said Courts, in
particular, organic laws that should determine the organisation, operating rules and
procedures thereof. (Articles 111 and 126).

The role that said institutions are to play beside the ordinary law courts undoubtedly
create conditions that are compatible with the requirements of the provisions of Article
14 of the African Union Convention and Article 30, paragraph 2.4 of the United Nations
Convention.

It should be noted that numerous enabling laws have still not been adopted to ensure
the efficacy of anti-corruption laws and measures. Said delays can be explained by the
political instability and the numerous amendments to the Constitution. The delay can
also be explained by a lack of political will.

-Ordinance No. 94 035/PR of 4 August 1993 establish ing the Procurement
Contracts Code and Decree No. 94-039 of 10 June 199 4 relating to special
conditions applicable to competition, which restric tively authorise private

agreements

Said ordinances have set up suitable systems for the signing of procurement contracts
based on the principles of transparency and equity such as laid down in the United
Nations Convention (Article 9) and the African Union Convention (Article 7 paragraph
4).

In practice, despite laws that are worthy of interest, the procurement contracts lack
transparency.

For many observers of Togolese economic life, the signing and implementation of
procurement contracts still have serious inadequacies and are often rigged “in favour
of relatives and friends®, by businessmen and political figures.

-Act No. 96 — 11 of 21 August 1996 defining the sta  tus of judges

Said law deals with the appointment, promotion, duties, discipline, salary and position,
acquisition of rank, honours, precedence and robes of judges. It confirms the
permanence of judges of the court.

! Statements made by the former Prime Minister Aghéyomé Kodjo in a memorandum published in 2002



No judge may be prosecuted, hunted, arrested, imprisoned or judged for opinions or
interpretations expressed in his/her decisions or summing up statement for the
prosecution.

The holding of office as judge is incompatible with any public office, whether elected or
not, and any professional or salaried activity. As long as the secondary activity does
not harm the dignity and independence of the judge, the chiefs in agreement with the
Disciplinary Court of the Judiciary (Conseil Supérieur de la Magistrature) may grant
individual exemptions (Article 8).

Said law should in principle reinforce the integrity of judges and help to rule out the
possibilities of corrupting them, without prejudice to their independence, to be in line
with the provisions of Article 11 paragraph 1 of the United Nations Convention.

Articles 113 and following of the Constitution of Togo of 14 October 1992 (revised by
Act No. No. 2002-029 of 31 December 2002) setting forth the organisation of the
judiciary defines the general framework for holding office as a judge in Togo and
provides, in particular, for guarantees of “independence and efficacy” of judges in
accordance with Article 11 of the United Nations Convention.

According to certain legal professionals, the status of the Togolese judge is one of the
most advanced of the sub-region. However, this is no presumption of a perfect
application of laws. The status of judges is not often respected and corruption seems
to have penetrated the whole judicial system, which, moreover, suffers from a cruel
lack of resources. There is clamour to request that judges’ salaries be increased so as
to place them above any suspicion.

The multiple problems of the judiciary system curtail the exercise of the right to access
to the law by citizens that are increasingly distrustful of the judicial institution.

The current government is aware of the extent of corruption in the judicial sphere and
is trying to remedy the situation by means of programmes to modernise the justice
system.

-The Uniform Law relating to the commercial compani es and Economic interest
groups law of 17 April 1997

It sets forth a certain number of rules common to all commercial companies and deals
specifically with the legal action for damages against corporate officers, legal relations
between companies, the change in legal form of the company, mergers, demergers
and partial transfers of assets as well as the dissolution of the company and voidance
of acts by the company.

It organises a management audit of commercial companies using procedures that
gives shareholders and statutory auditors the possibility of checking the acts carried
out by corporate officers. In particular, it provides for the certification of the company’s
financial statements by statutory auditors.

-Act No. 99 — 011 of 28 December 1999 setting forth the organisation of
competition in Togo




Said law deals with freedom of price and rules applicable to competition, in particular,
information on the price and terms of sale, understandings and abuse of dominant
positions, transparency of the contract and restrictive trade practices, discriminatory
practices between professionals involving in combating fraud.

Moreover, it has established a national competition and consumption commission.
Said Act is compatible with Article 11 paragraph 2 of the African Union Convention
under the terms of which the member States undertake to set up mechanisms to
encourage the involvement of the private sector in combating unfair trading.

-The Uniform Act setting forth the organisation and harmonisation of companies
of 24 March 2000

It has reinforced the private, public and semi-public sector audit and accounting
measures and standards in accordance with the relevant provisions of two
Conventions mentioned in Decree No. 89-121 of 1 August 1989, to which Article 12 of
the UN Convention is added.

-Act No. 2000 — 007 of 5 April 2000 amended by Act No. 2002 — 001 of 12 March
2002, Act No. 2005 — 001 of 21 January 2005 setting forth the election code

Said Act defines, inter alia, the conditions of eligibility for presidential, legislative,
prefectoral and municipal elections, the rules of incompatibility as laid down in Article 7
paragraph 2 of the United Nations Convention.

It has set maximum amounts for the election campaign expenses (Article 141 of the
election code) and has imposed an obligation of independent candidates, parties and
groupings of political parties to draw up a campaign account (Article 142 of the same
code). The account must be filed with the presiding judge of the Court of Auditors
within 30 days following the vote or election together with documents proving the
resources and expenses incurred (Article 143 paragraph 2).

“The Court publishes the campaign accounts. Following the verification of documents,
if it is discovered that there has been overspending in relation to campaign expenses,
the presiding judge shall send a report within fifteen (15) days to the public prosecutor
at the relevant district court, which shall bring legal proceedings against the offenders.
(Article 143 paragraph 2)

Said system framework set up to halt corruption and like offences in the scope of the
financing of political parties and elections is not currently applied. In fact as already
stated above, the Court of Auditors is still not operational and cannot thus play the role
of controller of campaign accounts, its role pursuant to the election law.

-Decree No. 2001-095/PR of 9 March 2001 setting up ___a national commission

against _corruption_and economic _sabotage - Decree 2 001-160/PR that amends
and completes Decree No. 2001-95/PR of 9 March 200 1 and Decree No. 2002-
030/PR_setting up _an economic_and financial squad ( _ brigade économique et

financiere (BEF)) with the commission.

The role of the commission against corruption and economic sabotage is to make a
contribution through its action to the prevention of corruption.



In particular, it is responsible for listing, on the one hand, information on the state of
corruption in the country and the existing laws to prevent and combat corruption and
economic sabotage and, on the other hand, propose all legislative and regulatory
measures to wipe out corruption and economic sabotage.

The establishment of said commission perfectly satisfies the requirement of one or two
bodies, as appropriate, recommended by the relevant provisions of Article 6 paragraph
1 and 2 of the United Nations Convention and Article 5 paragraph 2 of the African
Union Convention on preventing corruption.

Its establishment in March 2001 satisfied in effect the will of the Togolese authorities
to reinforce and complete the national mechanism to combat corruption. If the
establishment of said commission satisfies the spirit of both Conventions it is to be
feared however that it will replace the existing bodies and mechanism relating to the
prevention of corruption in Togo.

Moreover, said commission is strongly criticised for its lack of independence. Its
formation and the choice of cases handled to date leave the impression that it will be
used to settle scores between political figures. It is accused, in particular, of hounding
“fallen” political figures and being “dumb” on cases for which however has sufficient
proof.

Furthermore, the commission is also accused of not respecting the presumption of
innocence. In fact, individuals are accused directly in reports and communiqués by the
commission. It behaves as a judicial body when it is a political body. Quite often
individuals exposed by the commission are later exonerated.

-Act No. 2002 — 002 of 20 February 2002 that amends and completes Articles
208, 209 and 211 of Act No0.80 — 01 of 13 Auqust 19 80 establishing the Criminal
Code

It concerns any individual that hold public authority or who is responsible for a public
service assignment or holds a public election mandate or any State official that has
requested or approved, without right, directly or indirectly, offers, promises, donations,
gifts or any benefits either to carry out an act of his/her office, assignment or mandate.

Said Act particularly concerns any judge, member of jury or any other individual sitting
in a court, any arbitrator or expert appointed either by a court or by the parties or any
other individual given the responsibility by a judicial authority to carry out a mediation
or conciliation assignment.

Said Act is compatible with the relevant provisions of Article 27 of the United Nations
Convention and Article 4 paragraph 1 of the African Union Convention.

-Directive No. 07/2002/CM/UEMOA relating to combat  against money laundering
in the member States of the West African economic a nd monetary union of 19
September 2002

The directive defines money laundering as an offence constituted by one or more of
the following acts:



The conversion, transfer or handling of property which to the offender’'s knowledge
comes from a crime or offence, as defined by the national laws of member States or
an involvement in said crime or offence, for the purpose of concealment or disguise of
the illegal source of said property or helping any individual involved in committing said
crime or offence to escape the judicial consequences of his/her acts.

The concealment, disguise of the true nature, source, location, disposition, movement
or ownership of property or rights related thereto which to the offender’'s knowledge
comes from a crime or offence, as defined by the national laws of member States or
an involvement in a crime or offence.

The acquisition, possession or use of property which the offender knows at the time of
the receiving of said property that it comes from a crime or an offence as defined by
the national laws of member States or an involvement in said crime or offence.

Within the meaning of the Directive, money laundering is constituted even if the facts
at the origin of the acquisition, possession and transfer of the property to be money
laundered are committed on the territory of another member State or on that of a third
State.

The purpose of said Directive is to define the legal framework relating to the combat
against money laundering in member States in order to prevent use of economic,
financial and banking circuits of the Union to recycle capital or any other property of an
illegal origin is compatible, on the one hand, with the requirements of the African
Union Convention on the preventing and combating of corruption and like offences
(Articles 4(h) and 6) and, on the other hand, with those of the United Nations
Convention against corruption (Article 23).

-Decree of 28 January 2004 relating to the establis _hment and attribution of the
central office _for_the repression of the illegal tr affic_of drugs and money
laundering.

The central office acts an interface with the police, gendarmerie, customs units and
other services involved in combating the illegal traffic of drugs and money laundering.

The central office is an organ for the repression of all offences related to the use,
possession, abuse and illegal traffic of drugs, psychotropic substances and precursors
as well as the money laundering of proceeds and criminal activities.

The central office for the repression of the illegal traffic of drugs and money laundering
(OCRTIDB?) was set up at a time when Togo is increasingly referred to as the hub of
the international drug traffic and money laundering. As the commission against
corruption and economic sabotage, the office should have real independence to carry
out its action and comply with the provisions of article 6 of the African Convention
relating to laundering of proceeds from corruption.

2- Leqislative and administrative measures to be ad opted to make the
provisions of the Conventions compatible with domes tic law

2.1 Complete the general status of civil servants of the Republic of Togo in order to
satisfy the current requirements relating to the combat against corruption. It is highly

2 Office central de repression du traffic illicite des drogues et du blanchiment



advisable that the regulatory provisions mention for civil servants, in particular, if they
are officials in situations of functional incompatibility.

2.2 It is necessary to require in a regulatory framework that all civil servants and
those appointed to positions of responsibility declare their property when they take up
office as well as during and at the end of their term of office.

2.3 Establish a code of conduct for civil servants that encourage integrity, honesty
and the sense of responsibility.

2.4  Simplify administrative procedures in order to facilitate users’ access to
authorities for relevant decisions.

2.5 Adopt procedures or regulations to enable users to obtain information on the
organisation, operating and decision making processes of the public administration as
well as personal data on decisions and judicial acts related to them.

2.6 Impose restrictions on the carrying on of professional activities by former civil
servants or use by the private sector of civil servants after their resignation or their
retirement during a reasonable period, when said activities or said employment is
directly related to the duties that said former civil servants carried out or supervised
when in office.

2.7 Adopt regulations that transpose the community legislation on prevention,
detection and repression of acts of corruption and combating against money
laundering into domestic law.

2.8 Take the regulatory measures that fully involve the media and civil society
completely in the combat against corruption and like offences.

2.9 Take measures to ratify international instruments relating to the protection of
human rights.

2.10 Adopt measures to protect informers and witnesses in the event of corruption
and like offences, including their identity.

In addition to said measures, and considering the scope of the phenomenon of
corruption in Togo, it appears important that the Togolese State procure additional
means to comply with its international obligations relating to the combat against
corruption. In particular, it should adopt suitable legislative and administrative
measures to avoid and repress, where applicable, acts of corruption and other like
offences. Urgent measures must also be taken to guarantee the independence and
integrity of judges and oversee the impatrtiality of bodies and authorities responsible
for combating corruption.

Furthermore, the national system of combating corruption should be completed and
reinforced in relation to the corruption of civil servants, illegal enrichment, money
laundering, recovery of assets and property in order to fully satisfy the obligations
provided for under the United Nations Convention.



3- Level of difference between the provisions of bo th conventions in terms of
necessary requirements in relation to legal changes

3.1The United Nations Convention and that African Union Convention recommend the
full involvement of the civil society, NGOs and the communities of individuals in the
combat against corruption. The second convention involves the media in the same
respect as the civil society.

3.2The United Nations Convention comes into effect on the ninetieth day following the
date on which the thirtieth ratification instrument is filed whereas the African Union
Convention comes into effect thirty (30) days after the date on which the fifteenth
resolution is filed.

The African Union Convention sets forth observance for democratic principles and
institutions, human and peoples’ rights in accordance with the African charter on
human and peoples’ rights and other relevant instruments relating to human rights.



SECOND SECTION:
IMPEDIMENTS TO THE SETTING UP OF BOTH CONVENTIONS

1- Political impediments to the implementation of b oth conventions

The crisis arising from the protest against the military regime in Togo is a handicap to
the implementation of both Conventions insofar as, firstly, the rulers and members of
the National Assembly do not have a working environment that is peaceful and stable
enough to take initiatives to materialise the requirements of the provisions of both
Conventions. Secondly, it is clear that the full implementation of the provisions of the
Conventions implies a complete democratisation of institutions that guarantee all rights
and the control of the political action and management of public affairs by the
population.

It has been acknowledged by all political players in Togo that the country must
gradually go through stages prior to meeting standards that define a democracy.

Moreover, one can note a lack of political will by the rulers relating to the actual control
of management of public affairs. In fact, the mechanism(s) exist. The supporting laws
to reach the results expected by both conventions are still to be implemented.

Lastly, and in general, the concentration and seizure of power by a group of
individuals, the lack of professional promotion, the lack of competence of certain civil
servants, corrupt practices, laxness of the administration, red tape constitute as many
political even administrative impediments to both Conventions.

In fact, it is clear that the implementation of both Conventions first implies the
democratisation of institutions and the existence of a pacified political climate.
Whereas Togo has been submerged for more than fifteen years of political instability
that has made institutions fragile, the State’s authority is permanently challenged. In
addition to the political crisis there is an economic crisis that is essentially caused by
the financial sanctions imposed on Togo since 1993 for bad governance and repeated
infringements of human rights. However, the lack of political will, the impunity and
corrupt practices at the head of the State appear to be the main impediments to the
implementation of Conventions.

2 — Institutional impediments to the implementation of both Conventions

The Court of Auditors under Article 107 of the Constitution of Togo is an
institution that plays a key role in the management control of public affairs and
the regulation of public accounting.

But said Court is not in operation. Said institutional shortcoming is an obstacle to
the implementation of the provisions of both Conventions as the control carried out
by the Court of Auditors should guarantee transparency in the management of
public affairs and prevent or detect all acts of corruption.

Example: The election expenses of political parties are not controlled even though
the election law capped such expenses and requires said control.



Neither is the administrative division created within Courts of Appeal in
operation.

Normally said division should hear disputes relating to tax, the signing of
procurement contracts and thus play a role of regulation and prevention in relation
to the rulers, civil servants and public authorities. The non-operation of said
division favours conduct that is contrary to the provisions of the Conventions.

One can, however, note the will of the government to remedy said situation as
under its impetus the administrative division of the Lomé Court of Appeal held its
first hearing since its establishment on 16 March 2006. In view of the progress of
said hearing, it can be noted that there is a long way to go for said division to meet
the expected results. The government must be particularly attentive to the training
of the judges of said division so that they have the intellectual means needed for
their duties.

The judiciary, contrary to the assertions of the Constitution, is not
separate from the executive and legislative powers in day-to-day reality.

Moreover, non-compliance with laws relating to the appointment of judges
favours the interference of the executive in judicial affairs and thus develops a terrain
for the reign of the arbitrary and corruption in the judicial circuit.

Example: if the judicial power had all of its powers, it would accept jurisdiction
or request the transfer of files established by the national commission for the combat
against corruption and economic sabotage.

The high court of jurisdiction, a court provided for in the Constitution to
judge offences committed by the President of the Republic, members of government
and their accomplices is not in operation. Individuals likely to be judged by said court,
if they commit acts of corruption and like offences, cannot be prosecuted.

The analysis of institutional obstacles shows a gap between the constitutional
principles and the practical reality. The Togolese Constitution of 14 October 1992
(revised by Act N0.2002-029 of 31 December 2002) has provided for a semi-
presidential regime with separation of powers to guarantee freedoms. However, there
is a total confusion of powers with an infeudation of legislative and judicial powers to
the executive.

The use of judiciary and legislative powers in favour of the executive thus creates an
institutional imbalance and prevents any effort relating to the construction of a State of
law. Domestic law and the international conventions ratified by the Togolese State are
not easily applicable in such a terrain. The United Nations and African Union
Conventions against corruption can be effective only in the scope of a system that
guarantees the independence of institutions and the equal treatment of all citizens
before the law.

3 — Social and cultural impediments to the implemen tation of both Conventions

Togo society like all African societies operates according to ethnic considerations and
principles that constitute its soul.



Said considerations are often impediments to the exposure of acts of corruption.

Citizens prefer to protect themselves and the members of their families with whom
they foster a sense of solidarity even if they act badly to the detriment of the interests
of society as a whole.

Said family and ethnic protection breaks the equal treatment of citizens before the law.

Furthermore, the standard of living of citizens favours conduct at variance with the
standards defined in both Conventions. Thus, in a family living in misery, there is a
natural tendency to protect any member of one’s family that has climbed the social
ladder even if through acts of corruption and like offences.

A culture of impunity has developed from said social factors and a social conscience
has disappeared.

Contrary to the concept of a modern State which is defined as “a sum of activity
carried on legally in the scope of various lawful institutions that have been empowered
by the Sovereign nation”, the State in Africa is very often a Proprietary State. In Togo
as elsewhere, the rules of organisation of the operating and purpose of the State still
tend to be devised and implemented to serve the interests of the elite in power.
Moreover, the excessive tribal formation of society results in calling the principle of
equality between citizens into account. It is the root of the discriminations based on
membership of an ethnic group. This idea of the State or of the “public thing” thus
creates a sentiment of impunity with certain categories of individuals who on account
of their membership of ethnic groups believe that they are above the law. The
corruption and misappropriation of public funds are thus favoured and covered on
account of the tribal solidarity.



THIRD SECTION: CONCLUSION AND RECOMMENDATIONS

Togo has ratified the United Nations Convention against corruption. It still has not
ratified the African Union Convention on preventing and combating of corruption and
like offences.

Even before said two Conventions were adopted, Togo had adopted laws and
regulations that are sufficiently in line, apart from a few exceptions, with the provisions
of both conventions.

The national commission against corruption and economic sabotage, a body for
detection, prevention, has since its establishment, conducted a worthy struggle
against acts of corruption and like offences.

But said actions have sometimes interfered with the presumption of innocence, in
particular, the publication of the results of its investigations, without any reservation or
any regard for compliance with said principle. Moreover, its investigations do not
always result in criminal proceedings. The confiscation, seizure and reimbursement of
proceeds from acts of corruption and like offences save the offenders and their
accomplices from the rigor of the laws.

This situation could create impunity and a likelihood of a repeat offence and in any
event shall deprive the commission’s actions of their dissuasive nature.

The criminalisation of some of said offences should produce all of the dissuasive
effects hoped for, if in fact, prison sentences are given.

The combat against corruption and like offences shall be optimised by the actual
implementation of any existing legislative and regulatory measures and those arising
from both Conventions.

For this purpose, it is necessary to make the following recommendations:

1. Togo’s ratification as quickly as possible of the African Union Convention
on preventing and combating corruption and like offences.

2. The transposition into Togo domestic law of the UEMOA directive
relating to the combat against money laundering to complete the existing
legal system against acts of corruption and like offences.

3. The adoption of the organic law setting the operating rules as well as the
procedure followed before the High Court of Justice.

4. The setting up as quickly as possible of the Court of Auditors.
5. Are-organisation of the status of officials.

6. The training and awareness raising of rulers to cause them to acts as
models and to apply the existing laws.



7. The establishment of a general inspection of commercial companies
responsible for controlling and supervising the investments from
activities of multinationals.

8. A quarterly publication of a financial report of public sector companies.

9. The financing of the implementation of the administrative division of the
Court of Appeal.

10. The incrimination of offences provided for under the Uniform Act of the
OHADA setting for the law on commercial companies and economic
interest groups.

The combat against corruption in Togo is above all a question of a political will. It could
be structured around the framework defined by the 10 recommendations of this report
relating to prevention and repression.

Moreover, it would be useful to institutionalise anti-corruption days during which anti-
corruption laws and regulations as well as both the United Nations and African Union
Conventions are made accessible to the layman.

Furthermore, to effectively combat corruption in Togo other measures could be
envisaged:

Raise the standard of living of populations (one of the lowest of the sub-
region)

Carry out an urgent reform of the judicial system and guarantee its actual
independence

Punish individual found guilty of acts of corruption, regardless of their social
position

Establish a system of declaration of property for any individual holding high
public office

Rapidly promulgate laws relating to the seizure and confiscation of property and riches
acquired illegally.

In the end, one can assert that the Togolese legal system to combat corruption is
comprised of very “scattered” laws, decrees and ordinances, the structure of which is
not always clear. Moreover, several legal provisions now seem to be obsolete and at
variance with the international instruments ratified by Togo. This is the case, for
instance, of the order of 4 January 1968 relating to the status of officials. Said
ordinance adopted when Togo was governed under a system of “State of military
urgency” no longer satisfies the requirements of a modern administration.
Furthermore, the political instability of the country creates a type of laxness that has
taken over the administration. It thus seems necessary to re-organise the status of
officials by taking appropriate measures to modernise the administration and make it
competitive. The same applies concerning the general inspection of the State whose
role and assignments should be redefined.



Said re-organisation is valid for other former standards, in particular, those adopted
between 1967 and 1997. Note that during said period the Constitution of Togo had
been repealed and the National Assembly had been dissolved. The executive power
issued decrees and ordinances on all subjects.

In addition, it is inconceivable to start a real combat against corruption in the public
sector when the Court of Auditors has still not been set up. Said Court must be made
operational as quickly as possible in order to fulfil its constitutional role which consists
of “judging the accounts of public accountants” and “checking accounts and managing
public institutions and public corporations”. The means made available to the
commission against corruption and economic sabotage, which is only a political body,
could have been used to provide the court of Auditors with the personnel and means
needed to effectively carry out its constitutional assignment.

In conclusion, the challenges that corruption in Togo raise may be taken up only if
there is a genuine political will in relation to the prevention and repression of said
scourge.



