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Which concrete steps would facilitate the implemeiattion of the
UN Convention against Corruption into national legslation in Bahrain?

1) Introduction

The Kingdom of Bahrain signed the United Nationsn@mtion Against Corruption
(UNCAC) on the 8 of February 2005. It is has yet to be ratifieddoefentering into
force. It is important for the Kingdom of Bahraim jbin the international community by
ratifying the UNCAC and taking the responsibility fight and prosecute serious crimes
of corruption and prevent the crippling of the ctytsrgrowth and stability. Bahrain, as a
developing country with a relatively new experienneconcepts of civil and political
freedoms, equality, and development of human cépebiadvocated by international
law and enshrined in its 2002 Constitution, isfiegsing need to fight corruption.

In its campaign to promote and support the coustratification of the UNCAC, as for
any essential international convention or treaiyi| society needs to assess the strategies
required for implementation of the UNCAC by way ehacting national legal
instruments and administrative measures. It has talassess the facing challenges and
obstacles that contribute to the Kingdom of Bahsafarther delay in the ratification of
the UNCAC. This research paper aims to make sustsament.

First, it is useful to briefly outline the constianal and legal mechanisms for Bahrain’s
ratification and effective implementation of the ONC.

2) Constitutional and legal considerations for Bahraifs adoption of the
UNCAC

Article (37) of the Constitution of The Kingdom Bahrain of 2002 states: “1) The King
shall conclude treaties by Decree, and shall conwaten them to the Consultative
Council and the Chamber of Deputies forthwith acpamed by the appropriate
statement. A treaty shall have the force of laweoihtias been concluded and ratified and
published in the Official Gazette. (2) However, gedreaties and treaties of alliance,
treaties relating to State territory, natural reses, rights of sovereignty, the public and
private rights of citizens, treaties pertainingcmmmerce, shipping and residence, and
treaties which involve the State Exchequer in nodget expenditure or which entail
amendment of the laws of Bahrain, must be promathay law to be valid. (3) Under no
circumstances may a treaty include secret claudashwconflict with those openly
declared.

Whereas the ratification of the UNCAC is requirecbe promulgated by law because it
relates amongst other issues to State sovereigitiiens' rights, expenditure of national
budget, and amendment to the laws, it is mandatorype passed by the National
Assembly to ratify it by enactment of a law.

! The Constitution of The Kingdom of Bahrain (Thenilom of Bahrain, 2002)



It is therefore important for the national coalitito direct its efforts towards involving
members of both Chambers of the National Assemlihe Consultative Council and the
Chamber of Deputies) together with the governmerntsi campaign for ratification and
implementation of the UNCAC.

It is worth mentioning that in accordance with fevisions of Bahrain's Constitution,
international conventions are self-executing. Hlkkuffice for the National Assembly to
pass the Convention and for the King to ratify mdapromulgate it by law decree
published in the Official Gazette for the provissasf the Convention to become a part of
the national body of laws. The provisions of then@mtion shall have precedence over
national law in case of conflict. Still, nationaws in force in the Kingdom of Bahrain
relating to the provisions of the UNCAC will neemllie amended and, where necessary,
new laws for the implementation of its provisiondl vmeed to be made to ensure
compliance with the standards set under the UNCAC.

This paper sheds light on the criminal offencekdahto corruption as set out under the
UNCAC on the extent to which they are covered unlderlaws currently in force in the
Kingdom of Bahrain. Suggestions shall be made tdsvgaromoting and strengthening
legislative and administrative measures to presadtcombat corruption more efficiently
and effectively, which is the first and core pumpo$ the UNCAGC.

3) Crimes of corruption and related offences under UN@C and Bahrain Laws
and Regulations

UNCAC does not give a specific definition of cortiop but provides a comprehensive
list of all acts that qualify as crimes of corragtior related offences. It includes crimes
of corruption involving the private sector, natuedd corporate persons, and public
officials. Bahrain legislation does not define cgtion as any one specific crime.
Provisions on crimes of corruptions are found scatt in the general body of laws and in
special laws. It is found primarily in the Bahrdtenal Code of 1976 as amentjexhd in
relatively recent laws against money-laundefing

Below, texts from the provisions relating to crimescorruption outlined under Chapter
Il of UNCAC shall be extracted to examine the extéo which Bahrain laws are
compatible with the Convention’s provisions.

2 United Nations Convention Against Corruption (ki 1: Statement of Purpose).
% Bahrain Penal Code promulgated by Amiri Decree Noof 1976, as amended.
* Bahrain Money Laundering Regulation issued byBhBrain Monetary Agency on 14/10/2001.



1. Bribery as a criminal offence (Articles (15), (16)and (21) of UNCAC)

UNCAC qualifies bribery, committed by national publofficials, foreign public
officials, officials of public international orgagations, and persons in the private sector,
as a criminal offence.

UNCAC's definition of public officials is the sanas Bahrain Penal Code's definition.
Article (107) of the Bahrain Penal Code statesvd servant shall be defined as one of
the following:

1. “Persons in a position of authority, staff of gawaent ministries and local
administrative units.

2. Persons in the armed forces and service.

3. Members of councils and public representative uwitgther elected by general
ballot or appointed by Royal Order.

4. Persons nominated by a public authority to perftask(s) entrusted thereto.

5. Chairmen, members of boards of directors, managard, all staff of public
institutions and organizations.

6. Chairmen, members of boards of directors, managend, all staff of units
belonging to public institutions and organizatidns.

Article (108Y identifies persons appointed by a public authotityperform task(s) of
public service, as any persons not included inptexeding list who perform task(s)
relating to public service by way of authorizatimsue from a public official acting
within the scope of his/ her mandate under the kawkregulations.

Further, Bahrain's legislation does not differ fralNCAC qualifying acts giving rise to
crimes of bribery by public officials. Articles (&8 193) of the Bahrain Penal Code
outline all the crimes of bribery committed by pabbfficials and those authorized to
perform public service, and the prescribed punisitsyeeaching imprisonment for up to
a period of ten years. In addition, Article (19@)tloe law punishes persons making any
offer of bribery by imprisonment for up to a periotione year or by payment of a fine.

However, The Bahraini Penal Code needs to be amdetdénclude crimes of bribery
committed by officials in public international orgaations. With the ongoing
globalization and increase in the number of inteomal organization, this is crucial to
ensure a safe and legal environment for the intexma organizations in relation to the
Kingdom of Bahrain.

The Bahraini Penal Code remains silent on bribemyé private sector. It can be implied
however from texts governing "breach of trust". TBehraini Penal Code needs to be
amended to include crimes of bribery in the privegetor. This is important in light of
the highly increased role of the private sectdnirestment and economic growth.

® Bahrain Penal Code promulgated by Amiri Decree Noof 1976, as amended.



2. Crimes of embezzlement, misappropriation, or otherdiversion of property
(Article (17) of the UNCAC)

Bahrain's legislation is in compliance with UNCA®@ iualifying embezzlement,
misappropriation, or other forms of diversion ofoperty or any other possession
entrusted to a public official by virtue of his/rh@osition as a criminal offence. Articles
(194- 201) of the Bahraini Penal Code prohibit atits of “embezzlement and
misappropriation of fund§”and impose strict penalties of imprisonment upattife
sentence, and/ or payment of a fine and the ltgit return property and pay a fine
equal to the value of the property acquired

3. Trading in influence as a criminal offence (Article(18) of the UNCAC)

Looking at the Bahraini Penal Code, Article (20®)tpbits the use by public officials, or
persons assigned to a public service, of theiuarfte, whether real or supposed to
provide an undue advantage of any kind. "Explaitatof office or influencé is
punishable by a prison sentence of up to ten years.

4. Abuse of functions as a criminal offence (ArticleX9) of the UNCAC)

Article (203) of the Bahraini Penal Code provides & prison sentience not exceeding
ten years for any public official who commits adurke of his/ her duties with the aim to
obtain an undue advantage for himself or anothesgpe Articles (204-206) go further to
outline other particular acts of abuse of functcmmmitted by a public official for the
purpose of obtaining an undue advantage for hinmsedhother person.

5. lllicit enrichment as a criminal offence (Article (20) of the UNCAC)

The Shura Council is considering a Draft Bill fdn&ncial Integrity Law that considers
illicit enrichment to be a particular criminal offee. The Draft has been passed by the
Chamber of Deputies, but it remains questionabletiadr it will be passed by the Shura
Council. The purpose of the law is to require puldfficials, or persons assigned to a
public service to disclose their income and prapsras well as their direct family’s
income and properties. Accordingly they may be gedrin case they fail to provide
reasonable justification for their enrichment. cilli enrichment can lead to a prison
sentence for a minimum of five years and paymerd 6he. In addition, the properties
shall be confiscated and the offender shall be vemidrom his/ her positidfi

® Bahrain Penal Code promulgated by Amiri Decree Noof 1976 (Chapter I1).

" Bahrain Penal Code promulgated by Amiri Decree Noof 1976 (Article 201).

8 Bahrain Penal Code promulgated by Amiri Decree Noof 1976 (Chapter IlI).

® www.shura.gov (www.shura.gov.bh/default.asp?astiategoryandid=288)

19 (www.shura.gov.bh/default.asp?action=categorya288) (Bahrain Shura Council, 02/07/2006)



6. Embezzlement of property in the private sector as ariminal offence (Article
(22) of the UNCAC)

There is no text in the Bahraini laws that definesriminalizes acts of embezzlement in
the private sector as required in the UNCAC. Howgwescription of this crime is
intertwined with the standard crimes of theft angldch of trust.

7. Laundering of proceeds of crimes as a criminal offece (Article (23) of the
UNCAC)

Bahrain places great importance on the growth aneldpment of its financial sector.
Therefore, it has adopted legislative measures ravemt money launderiny The
Ministry of Industry and Commerce also aims to eagsvareness to comply with anti-
money laundering legislation and mechanisms foromapy suspicious transactions
amongst non-financial businesses operative in Batira

Article (1) of the Law® defines general "criminal activity" that results dffence of
money-laundering as "any activity which is a crimeether in the State of Bahrain or in
any other State" and defines "property" to be "prop of every kind, nature and
description, whether movable or immovable, tangibteintangible...” Thus, the Law
with Respect to the Prevention and Prohibition a@uhdering Money is capable to
include all acts that are crimes under the Bahr®enal Code and other laws and
regulations that constitute crimes of corruptiomweell as other acts under UNCAC that
are criminalized under the laws of other States.

Article (2)'* of this law criminalizes all acts that result egitimization of any proceeds
of crime. Thus it is in compliance with the UNCAE€quirement that the State Party has
expanded law to cover money laundering and givecetb the Article. It is in agreement
with the UNCAC range of criminal offences estaldighcommitted within and outside
the jurisdiction of the State Party.

8. Concealment as a criminal offence (Article (24) ahe UNCAC)

The Bahraini Penal Code criminalizes concealmerproteeds of crime under Article
(398). It does not provide any definition to theé(gcgiving rise to criminal offence of
concealment. But Article (398) goes further to pdevthat where the offender has no
knowledge that the property is a proceed of cripug has retained it under circumstances
that would lead an ordinary person to believe twth property is from an illegitimate
source, he shall be liable for imprisonment foreagu not exceeding six months and the
payment of a nominal firfe

" Decree Law No. (4) Of 2001 With Respect to thevBméion and Prohibition of the Laundering of
Money.

12 Ministry of Commerce Infrastructure Support Puglion "Anti-Money Laundering Guidelines"
(Kingdom of Bahrain, 2003).

3 Decree Law No. (4) Of 2001 With Respect to thevBmtion and Prohibition of Laundering of Money.
4 Decree Law No. (4) Of 2001 With Respect to thevBnéion and Prohibition of Laundering of Money.
15 Bahrain Penal Code of 1976, (Article 398).



9. Obstruction of justice as a criminal offence. (Aricle (25) of the UNCAC)

Bahraini legislatiof® criminalizes obstruction of justice notwithstarglithe motives of
the offender. In compliance with UNCAC Atrticle (2Subsection (a), Articles (232) and
(238) of the Bahraini Penal Code criminalize attsacts, whether by the using physical
force, violence, or any threat thereof, or by gyimffering, or promising any undue
advantage to interfere with the giving of testimamyproduction of evidence.

In compliance with UNCAC Article (25) Subsection),(rticle (211) of the Bahraini
Penal Code provides that any public officials whoany way interferes or delays the
commission of offences, or any judgment or vergiassed by the court or regulatory
public authority.

As outlined above, Bahraini legislation provides rimany isolated criminal offences that
correspond to crimes of corruption under UNCAC. Idwer, the provisions are in no
way a substitute for the Convention provisions. Tanvention deals with crimes of
corruption in more detail in relation to both theowgdoings and the wrongdoers. It
provides a framework for decreasing such offensesvell as tracking, exposing, and
prosecuting these criminal offences.

10. Liability of legal persons. (Article (26) of the UNCAC)

UNCAC provisions also apply to legal persons gudfycorruption offences. Thus the
application of the relevant Convention provisiorss riot limited to national public
officials. It encompasses foreign public officiatgficials of international organizations,
and officials in the private sector.

In addition, Article (26) of UNCAC requires Stat&arties to implement effective,
proportionate and dissuasive criminal or non-crahirsanctions. Many corruption
offences and related criminal offences are commnhitterough organizations and
companies enjoying a separate corporate legal paliso This is verified among other
instances in cases of money laundering and crinhe®mcealment. It is necessary to
sanction legally such situations and take prevemtateps by raising awareness.

The Bahraini Penal Code provisions apply only téured persons and do not cover
corporate entities guilty of corruption offencesowéver, the more recent anti-money
laundering law provides in Article (3.3) for liaiyl of corporate body by punishment of a
fine of BHD 50,000.00 (USD 132,626.60)n addition to confiscation of the property
which is the subject matter of the offence. Thigpooate liability does not leave out the
responsibility of natural persons within the compdraudulently involved. From this
perspective, it is necessary to amend the lawsingléo crimes of corruption to include
acts of corruption in the private sector and thecBaning of corporate persons beyond
money laundering in accordance with UNCAC.

16 Bahrain Penal Code of 1976, (Part IV: Crimes aftaiztion of judicial proceedings, Articles 230-256
7 At the exchange rate of 2.6525 (06/10/2006)



11.Measures of freezing, seizure, and confiscation @roperty. (Article (31) of
the UNCAC)

The UNCAC places great emphasis on the need tolgassenabling the identification,
tracing, freezing, seizure, and confiscation of pgrty derived from a crime of
corruption.

The Bahraini legislation also accounts for thatvsion. For example, Article (192) of
the Bahrain Penal Code provides for the “confiscabf any gift received by the public
official or person authorized to carry out publkesce...” and Article (201) adds that the
punishment shall include the "return of equivalent value of the property whichhs
subject of embezzlement and misappropriation or @hgr property..." Regarding the
offence of money laundering, Article (3.2) of theatAMoney Laundering Law provides
for the "(...) confiscation of the property whichtise subject matter of the offence, or
any other property owned by him or by his spouskischildren, equivalent in value to
the property which is the subject matter of theeofle." This punishment applies even
where criminal prosecution ends because of deatheobffender, unless his inheritors
can prove the legitimacy of the property.

However, the provisions laid out by Article (31) tife Convention deal with further
issues that would serve the procedure of tracmegzing, seizure, and confiscation of the
property by requiring States Parties to empowecdatsrts and authorities to order that
bank, financial or commercial records be made albel or seized and preventing States
Parties from declining to do so on the ground aikbsecrecy. This is stressed upon in
Article (40) of the Convention. Furthermore, Ar&c(53) requires States Parties to
provide for legal means which enable them to coafes any property gained due to
offences amounting to corruption. And Article (tpvides for mechanisms for recovery
of property through international cooperation ia #rea of confiscation.

The above referred Articles of the UNCAC, amonggters, demonstrate that the
Convention has turned the responsibility of fightioorruption for each State into a
responsibility for the international community. @rnalizing acts of corruption in

national State legislation is not sufficient. Loogi at the devastating results of
corruption, the responsibility on an internatiotelel is crucial and the Kingdom of
Bahrain ought to take on its share of responsyhititthe international community effort
in fighting corruption. Such commitment towards th&ernational community can only
materialize through ratification of the UNCAC.

4) Mechanisms for the prevention and prosecution of @minal offences of
corruption

Success in applying UNCAC provisions lies in thevision of adequate and effective
sanctions for crimes of corruption and related mdées. Although most of the
criminalized acts under UNCAC are unlawful in dotie#egislation the latter does not
succeed in fulfilling its purpose in many instanc€srruption is still widespread and



offenders continue to elude justice. Aside from ynaoolitical and legal factors, a
contributory factor is the absence of real democrhee to lack of true separation of the
powers. The executive power is dominant at the esg@ef the legislative and the judicial
powers. Under Article (32) of the Bahrain Constdnf the legislative authority is vested
in the King and the National Assembly in accordawtth the Constitution and judicial
rulings are made in his name. Thus, according €&oBbonomist Intelligence Unit, the
King is the "ultimate arbitet®. The King may amend the Constituttdrand has the
power to appoint judges, and members of the Higheadicial Council and the
Constitutional Court.

Bahrain has a comprehensive Penal Code and othetthat govern crimes of corruption
in place. Further, The National Charter of Actioh 14/02/2001 provides for the
establishment of public accountability committeesensure the State's financial and
administrative transparency, the return of parliatagy life, and the abrogation of State
security laws. Further, his Majesty the King Haniaal Isa Al-Khalifa declared a general
amnesty that led to the release of political presen the return of exiles, and the
legalization of political associations. The aboe&®rms are not sufficient as such to put
an end to corruption and to prosecute serious nehoffences of corruption and related
criminal offences.

The extension of blanket amnesty to include alines perpetrated by public officials
against prisoners, exiles, and other citizens lshaelped to establish an environment
conducive for fighting corruption.

Furthermore, the role of the Chamber of Deputiesdme issues where corruption is
rooted has been less than the minimum requiredcl&ii65) of the Constitution provides
"(...) any Minister may be questioned on matters cgmwithin his sphere of
competence” by the Chamber of Deputies. And Aat{66), Subsection (a) provides that
each Minister shall be responsible to the Chambbddeputies for the business of his
Ministry. Therefore, the matter of confidence innidters may be put to the Chamber of
Deputies in accordance with the provisions of Aeti¢66) of the Constitution titled
"Responsibility, Vote of No-Confidence".

However, on 30/05/2006 the Chamber of Deputiesdvtbechange the questioning of
Ministers from public to closed questioning in @ie committe€d. This evidently goes
against principles of State's real transpar&hcy

Furthermore, pending files are left unresolved anhtimes are closed without any clear
reason. The same applies to some files that wardléd by the Chamber of Deputies
under the pressure of the civil societies in thegdiom of Bahrain. By way of example, it
is worth considering the scandal of abuse of adstrative and financial powers by theft
of pensions at the General Organization for Sdosurance ("GOSI"). The investigation

18 The Wall Street Journal "2006 Index of Economiedetom”, Bahrain

! The Constitution of the Kingdom of Bahrain (Bama002) (Article 35(a))

20 Al Al-lliwat "...Investigation of Minister in the Dark" Al Wasat Newspaper (Bahrain, 31/05/2006).

2L Ali Al-lliwat "Insisting on Closed Questioning inisters" Al Wasat Newspaper (Bahrain, 07/06/2006)



was eventually resolved by the Chamber of Depduiigsall officials remained in their
posts. Another important issue relates to the atiipm of lands in Bahrain other than
under the law.

A recent example at the date of writing this Papat is of great magnitude, is the report
prepared by Dr. Salah Al-Bander, the Secretary-@gnef the Gulf Centre for
Democratic Development ("GCDD"). The Public Progexu Office investigated with
Dr. Salah Al-Bander on 12/09/2006 and he was sulesgty deported to the UK on the
same night without trial and accused to cause pubtisent and to tarnish the image of
the government of Bahrdin The report alleges dangerous acts of corruptepadrated
by named powerful officials and contains supportidgcumentatiof. The High
Criminal Court of Bahrain issued a judgment on 042006 to prevent the publication of
any news, comments, or information relating to A&¥Bander's repoff. This issue needs
to be thoroughly investigated, and thus the rulieg prevent publication of any
information and the government censorship of tssie¢ is highly criticized.

The Law with Respect to Organization of Tenders &dvernment Purchasés
organizes the operation of tenders and purchasesprmducts, constructions, and
services. Article (2) Subsection (a) provides tlagvlaims to protect public property from
acts of corruption and Subsection (d) provideslii aims to achieve transparency in
all the stages in the procedure of government @seh Still, according to the US
Department of Commerce "...there is still occasidmgh-level corruption in contract
bidding and the management of successful invessi&hthus, the importance does not
solely lie in having a law in place, but it liestaking effective legal and administrative
mechanisms to enforce the provisions of the law fegid the crimes of corruption and
related offences.

5) Proposed steps to facilitate the implementation othe UNCAC provisions
into national legislation

Corruption is a complex phenomenon and has thé&yatnl appear in all aspects of life.
An international strategy is required and there tMligsa common understanding of the
various forms of corruption, its reasons, and howldtect it upon its occurrence. Action
must be taken to minimize the chances or circunesgthat may lead to its existence or
give its perpetrators immunity, protection, or tegacy and tolerance from the
community and the law. Thus, comprehensive degganctions should be put in place.

Fighting corruption requires political will and gdidoawareness. The community plays a
significant role in monitoring and supporting thelipcal leadership in its mission.
Therefore it is vital to educate the public on tizure of the acts that amount to criminal

22 Al Waqt Newspaper, www.alwaqt.com (Bahrain 14/096)

% Kanwal Hameed "BanderGate: "Unanswered QuestiGud'Daily News (Bahrain, 27/09/2006).

24 »prevention of Publication in Al Bander Matter'| Waqt Newspaper (Bahrain 05/10/2006).

% The Legislative Decree No (36) For 2002 With Respe Organization of Tenders and Government
Purchases.

% The Wall Street Journal "2006 Index of Economiegétoms", Bahrain.



offences of corruption or criminal offences relatedorruption. And to further educate it

on the laws and administrative measures to figtd at corruption. Thus, it is essential

for the civil societies to take proactive initisgsr and promote UNCAC and to have a
community that is knowledgeable on crimes of cdinrpand is perseverant to prosecute
offenders, be it natural persons or corporateieatiiThe civil societies should encourage
the full translation of the provisions into natibtegislation and administrative measures
and grasp in full, the amendments required to tkegnt body of laws and regulations to
bring it up to the standards of UNCAC.

In conclusion fighting corruption requires the ¢éaree of a suitable legal, political, and
social environment. It is imperative for that eloviment to feed on the following:

* The clear definition of all unlawful acts that cthge crimes of corruption and
crimes related to corruption.

» The enforcement of true principles of democracige f law, transparency and the
separation of legislative, executive, and judiaiaihorities.

» The enhancement of the role of the National Assgraldcted Chamber of Deputies
in relation to publicity of information and inveg#tion of abusive conduct, for
holding Ministers and the Government accountable.

* The creation of an independent judicial body (jugjgeourts, public prosecution,
experts, arbitrators...) specialized in crimes ofrgptions and crimes related to
corruption with the authority to issue and exegutigments thereof.

» The setting-up of a national coalition to promotel support Bahrain’s ratification of
UNCAC and other international or regional treat@sl conventions aimed at fighting
corruption and related offences. The coalition Islzn to push forth for the
amendment of the laws and regulations and the hamaton of the laws and
regulations with the standards required under tm¥entions or treaties.

 The enhancement of the role of existing supervisorg regulatory authorities and
institutions such as the Central Bank of Bahraith @stablishment of new supervisory
and regulatory authorities to ensure Bahrain's nitled and administrative
transparency.

* The enhancement of the "watchdog" role of the ®uitieties and the media as key
actors in the fight against corruption within Bahrand raising public awareness.
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